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NOTICE OF A PENDING CLASS ACTION, A PROPOSED SETTLEMENT OF THAT 
CLASS ACTION AND THE HEARING DATE FOR COURT APPROVAL OF THE 

PROPOSED SETTLEMENT

STATE OF OREGON CIRCUIT COURT FOR MULTNOMAH COUNTY

A court authorized this notice.  It is not a solicitation from a lawyer.

You are receiving this notice because you may be a Class Member in a class action filed in Multnomah County Circuit 
Court regarding the Ellington Apartments located at 1610 NE 66th Avenue, Portland, Oregon, 97213, in Multnomah County 
(the “Ellington”), formerly known as Rose City Village apartments and as Madison Park apartments.  The class action may 
impact your rights as a past tenant, current tenant, or potential tenant of the Ellington Apartments.

You may have received a prior notice from the Court about the Ellington Apartments.  This notice is slightly different.  
This notice provides you notice of a proposed settlement of that case and a related case, provides you a summary of that 
settlement, and explains your rights in connection with that settlement.

If in response to the prior notice you excluded yourself from the case, you must take action again, and exclude yourself from 
this settlement, or you will be bound by the terms of this settlement.

1. What is this case about?

The case is Binder v. BRCP/GM Ellington LLC, State of Oregon Multnomah County Circuit Court Case No. 1309-13799.  If 
you received the earlier notice, then you should know that the Court certified a class action and appointed Mr. David Shipley, 
a current tenant at the Ellington in Unit #79, to represent the Class.  The owner of the Ellington, BRCP/GM Ellington LLC, 
is named as the Defendant in the case.

In this class action, Mr. Shipley sought to enforce a Declaration recorded on the property records for the Ellington that 
required the Ellington to be operated as low-income housing as part of the federal Low-Income Housing Tax Credit Program 
(the “LIHTC Program”).  Mr. Shipley and the other plaintiffs seek to: ensure that all units at the Ellington are rented to 
income-eligible households; maintain rents at the Ellington in accordance with the rules of the LIHTC Program for income-
eligible tenants; limit evictions so that tenants can be evicted only for cause and; provide for leases that comply with 
applicable law.

A second case, Nordbye v. BRCP/GM Ellington, Multnomah County Case No. 0711-13782, will also be settled by dismissal 
of that second case as part of the settlement.

According to the records of the Ellington and its management company, you may be a member of the Class. That is why 
you are getting this notice.

2. Who is a member of the class?

The Class is defined as all past, present and prospective tenants or occupants of the Ellington who meet the low-income 
eligibility requirements of the LIHTC Program.  If you received the prior notice, please note that this Class is broader than 
and includes more people than the class in the earlier notice.
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3. attorneys appointed by the court to represent the class.

The Court has appointed the following attorneys to represent the Class, and they can provide additional information about 
the case and about the settlement:

Edward Johnson 
Stephen S. Walters 
Monica Goracke 
Oregon Law Center 
522 SW Fifth Ave., Suite 812 
Portland, OR 97204 
(503) 473-8314

David F. Sugerman 
707 SW Washington, Suite 600 
Portland, OR 97205 
(503) 228-6474

4. reasonableness of the settlement.

The Court has given preliminary approval of the settlement and has appointed the Class Representative and Class Counsel 
to represent you.  The Class Representative and Class Counsel support this settlement.  Among the reasons for support of 
the settlement are the defenses potentially available to the Defendant, the inherent risk of trial on the merits, and the delays 
and uncertainties associated with litigation.  The settlement also creates a long-term, thirty-year supply of low-income rental 
units for the Portland community.

5. What are the terms of the settlement?

You may view the complete Settlement Agreement at the Multnomah County Courthouse at 1021 SW Fourth Avenue in 
Portland, Oregon or online at www.EllingtonSettlement.com.  In summary:

 • The Parties agree that, if the Court grants final approval of the settlement, then over time the number of units 
maintained for low-income residents will be reduced to 44 units, consisting of 2 one-bedroom units, 35 two-bedroom 
units and 7 three-bedroom units.  This reduction will result from natural attrition as tenants leave the Ellington and 
by payments the Ellington’s owner may offer to tenants in the low-income units in exchange for those tenants 
voluntarily terminating their tenancies.

 • If after four years from the effective date of the settlement, the number of low-income units has not yet been reduced 
to the 44 units, then the Ellington’s owner will rank each low-income unit by seniority based on the length of the 
tenant’s tenancy at the Ellington.  Those tenants who have had longer tenancies at the Ellington will have the most 
seniority.  The owner will create three separate seniority rankings for tenants in one-bedroom, two-bedroom, and 
three-bedroom, low-income units.  The tenants in the two most senior one-bedroom, low-income units, the tenants 
in the 35 most senior two-bedroom, low-income units, and the tenants in the 7 most senior three-bedroom, low-
income units will not be impacted.  The tenants in the low-income units that are not within those most senior units 
for the bedroom categories (the shorter tenancies for each bedroom category) will receive a one-year notice that 
their tenancies will be terminated.  The owner will pay $7,500, per unit and not per tenant, to the tenants in each unit 
so terminated if and when, within a year of the notice, the tenants in such a unit move out in response to the notice. 
The tenants with the shorter tenancies, if any, will have the right to stay in their units, but will pay market rents.
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 • Once the number of units maintained as low-income units is reduced to 44 units, the Ellington’s owner agrees to  
  maintain the 44 units as low-income units for thirty years.

 • You and all other Class Members, except those who request to be excluded from the settlement, will give up and release  
  the owner of the Ellington and other Released Parties from Released Claims as specified in the Settlement Agreement.   
  Your release will include a release of all claims that were or could have been brought in either of the two cases  
  and all claims seeking in any way to enforce the LIHTC Declaration or any provision of the LIHTC Program  
  whether by declaratory relief, injunctive relief, or through recovery of damages, money, rents, attorney fees or costs,  
  and all claims asserting in any way that the Ellington or the Released Parties failed to comply with any requirement  
  of the LIHTC Declaration, the LIHTC Program, or any other statute or regulation addressing low-income housing.

 • The owner of the Ellington will pay $150,000 to the Oregon Law Center to cover attorney fees and costs incurred 
  in Binder v. BRCP/GM Ellington.

 • The second case, Nordbye v. BRCP/GM Ellington, Multnomah County Case No. 0711-13782, will be dismissed  
  with prejudice and without costs or attorney fees being paid to either side, and with no form of compensation  
  passing directly or indirectly from the owner to any class representative or any lawyer for a class representative.

6. excluding yourself from the settlement.

If you do not wish to participate in the settlement, you must exclude yourself by sending a request for exclusion to the 
Administrator at the following address:

Binder v. BRCP/GM Ellington LLC 
c/o Garden City Group, LLC 

P.O. Box 35100 
Seattle, WA  98124-1100

To exclude yourself, you must sign, date and return by first class U.S. Mail, or the equivalent, a written request stating that 
you wish to be excluded from the settlement no later than February 5, 2016.  You must send your request to be excluded 
by United States Postal Service first class mail or the equivalent.  Do not use a postage meter as that may not result in a 
postmark appearing on the envelope containing your request for exclusion.  If you do not exclude yourself, and the Court 
grants final approval of the class action and the settlement, then you will be bound by the Court’s final judgment.

7. What if i already excluded myself from the case?

If you wish to be excluded from the settlement you must send your request for exclusion to the Administrator as described 
in the section above.  You must do this even if you previously sent a request for exclusion in response to the prior notice.  
This notice is different from the prior notice because it provides you with notice of the expanded Class and of the settlement 
in the Binder v. BRCP/GM Ellington case and because it also provides you notice of the Nordbye v. BRCP/GM Ellington 
case and the settlement of that case.

Therefore, even if you previously excluded yourself, you must send a new request for exclusion or you will be bound by 
the settlement.
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8. objection to the settlement.

You can object to the terms of the settlement before final approval.  However, if the Court rejects your objection, you will 
still be bound by the terms of the settlement unless you have submitted a valid and timely request for exclusion.

To object, you must file with the Court, Written Objections and a Notice of Intention to Appear at the Final Approval 
Hearing.  The Court has set the Final Approval Hearing for March 15, 2016, at 9:15 a.m., before Judge Christopher J. 
Marshall.  To file objections with the Court you must file your objections with the Clerk of the Multnomah County Circuit 
Court, 1021 SW Fourth Avenue, Portland, Oregon 97204, and send copies to the following:

Class Counsel: 
Ed Johnson 
Director of Litigation 
Oregon Law Center 
522 SW Fifth Ave., Suite 812 
Portland, OR 97204

Defendant’s Counsel: 
John DiLorenzo 
Davis Wright Tremaine LLP 
1300 SW Fifth Ave., Suite 2400 
Portland, OR 97201

Any written objections must state each specific reason in support of your objection and any legal support for each objection.  
Your objections must also state the case name and number, your full name, address, date of birth, and should also describe 
your connection with the Ellington (for example, that you are a current or former tenant).  To be valid and effective, any 
objections to final approval of the settlement must be filed with the Clerk of the Court and served on each of the above-listed 
attorneys no later than February 5, 2016, which is 60 days after the date of the initial mailing of this Notice.  You may also 
enter an appearance in this case through your own attorney if you so desire.

9. When is the final approval hearing?

The Court will hold a hearing in the Multnomah County Courthouse, 1021 SW Fourth Avenue, Portland, Oregon 97204, in 
the courtroom of Judge Christopher J. Marshall, on March 15, 2016 at 9:15 a.m., to determine whether the settlement should 
be finally approved as fair, reasonable, and adequate.  This hearing date may be continued or changed without further notice 
to you.  It is not necessary for you to appear at this hearing unless you have timely filed an objection with the Clerk of the 
Court and wish to be heard by the Court with respect to your objection.

10. hoW can i get additional information?

This Notice provides just a summary of the basic terms of the settlement.  For the precise terms and conditions of the 
settlement, you should review the detailed “Joint Motion for Preliminary Approval of Class Action Settlement, Scheduling 
Fairness Hearing and Approval of Class Notice and Notice Procedures” which is on file with the Clerk of the Court and 
which contains a copy of the Parties’ Settlement Agreement.  The pleadings and other records in the cases may be examined 
at the Courthouse and the Joint Motion, Settlement Agreement and other settlement documents will be posted on the internet 
at www.EllingtonSettlement.com.  You may also contact Class Counsel at the address provided above.

PLEASE DO NOT TELEPHONE THE COURT OR THE OFFICE OF THE CLERK FOR INFORMATION REGARDING 
THE SETTLEMENT OR THE CLAIMS PROCESS.

BY ORDER OF THE COURT.


