Appendix F
Monitoring Compliance with Low-Income Housing Tax Credit Requirements
(a)

General.

Owners of low-income housing tax credit properties must comply with the following rules and
procedures.
(b)

Recordkeeping and record retention.
Recordkeeping. Owners must keep records for each qualified low-income building in the
project that show for each year in the compliance period—

(1)
(i)

the total number of residential rental units in the building (including the number of
bedrooms and the size in square feet of each residential rental unit);

(ii)

the percentage of residential rental units in the building that are low-income units;

(iii)

the rent charged on each residential rental unit in the building (including any utility
allowances);

(iv)

the number of occupants in each low-income unit, but only if rent is determined by the
number of occupants in each unit under Section 42(g)(2);

(v)

the low-income unit vacancies in the building and information that shows when, and to
whom, the next available units were rented;

(vi)

the annual income certification of each low-income tenant per unit (for an exception to
this requirement, see Section 42(g)(8)(B));

(vii)

documentation to support each low-income tenant’s income certification (other than as
covered by the special rule for a 100 percent low-income building) as determined under
Section 8 or by a public housing authority;

(viii)

the eligible basis and qualified basis of the building at the end of the first year of the
credit period; and

(ix)

the character and use of the nonresidential portion of the building included in the
building’s eligible basis under Section 42(d).

(2)

Record retention. Owners must retain the records described in paragraph (b)(1) of this
section for at least six (6) years after the due date (with extensions) for filing the federal
income tax return for that year. The records for the first year of the credit period, however,
must be retained for at least six (6) years beyond the due date (with extensions) for filing the
federal income tax return for the last year of the compliance period of the building.

(3)

Inspection record retention. Owners must retain the original local health, safety, or building
code violation reports or notices that were issued by the State or local government unit (as
described in paragraph (c)(1)(vi) of this section) for the Agency’s inspection under paragraph
(d) of this section. Retention of the original violation reports or notices is not required once
the Agency reviews the violation reports or notices and completes its inspection, unless the
violation remains uncorrected.
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(c)

Certification and review.
Certification. Owners must certify at least annually to the Agency that, for the preceding
twelve (12) month period—

(1)
(i)

the project met the requirements of the 20-50 test under Section 42(g)(1)(A), the 40-60
test under Section 42(g)(1)(B), whichever is applicable to the project;

(ii)

there was no change in the applicable fraction (as defined in Section 42(c)(1)(B)) of any
building in the project, or that there was a change, and a description of the change;

(iii)

the owner has received an annual income certification from each low-income tenant, and
documentation to support that certification consistent with paragraph (b)(1)(vii) of this
section;

(iv)

each low-income unit in the project was rent-restricted under Section 42(g)(2);

(v)

all units in the project were for use by the general public, including the requirement that
no finding of discrimination under the Fair Housing Act occurred for the project
(meaning an adverse final decision by HUD, a substantially equivalent state or local fair
housing agency or federal court);

(vi)

the buildings and low-income units in the project were suitable for occupancy, taking into
account local health, safety, and building codes (or other habitability standards), and the
State or local government unit responsible for making local health, safety, or building
code inspections did not issue a violation report for any building or low-income unit in
the project (owners must attach any violation report or notice to its annual certification
and state whether the violation has been corrected);

(vii)

there was no change in the eligible basis (as defined in Section 42(d)) of any building in
the project, or if there was a change, the nature of the change;

(viii)

all tenant facilities included in the eligible basis under Section 42(d) of any building in
the project were provided on a comparable basis without charge to all tenants in the
building;

(ix)

if a low-income unit in the building became vacant during the year, that reasonable
attempts were or are being made to rent that unit or the next available unit of comparable
or smaller size to tenants having a qualifying income before any units in the project were
or will be rented to tenants not having a qualifying income;

(x)

if the income of tenants of a low-income unit in the project increased above the limit
allowed in Section 42(g)(2)(D)(ii), the next available unit of comparable or smaller size
in the project was or will be rented to tenants having a qualifying income; and

(xi)

an extended low-income housing commitment as described in Section 42(h)(6) was in
effect, including the requirement under Section 42(h)(6)(B)(iv) that an owner cannot
refuse to lease a unit in the project to an applicant because the applicant holds a voucher
or certificate of eligibility under Section 8 of the United States Housing Act of 1937;

(xii)

all low-income units in the project were used on a non-transient basis (except for
transitional housing for the homeless provided under Section 42(i)(3)(B)(iii) or singleroom-occupancy units rented on a month-by-month basis under Section 42(i)(3)(B)(iv));

(xiii)

no tenants in low-income units were evicted or had their tenancies terminated other than
for good cause and no tenants had an increase in the gross rent with respect to a lowincome unit not otherwise permitted under Section 42;
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(xiv)

the ownership entity meets the requirements of the nonprofit set-aside if the project was
allocated as such; and

(xv)

no unauthorized changes in ownership or management agent(s) have occurred.

(2)

Review.
(i)

The Agency will review the certifications submitted under paragraph (c)(1) of this section
for compliance with the requirements of Section 42.

(ii)

With respect to each tax credit project—

(iii)

the Agency will conduct on-site inspections of all buildings in the project by the end
of the second calendar year following the year the last building in the project is
placed in service and, for at least twenty percent (20%) of the project’s low-income
units, inspect the units and review the low-income certifications, the documentation
supporting the certifications, and the rent records for the tenants in those units; and

(B)

at least once every three (3) years, the Agency will conduct on-site inspections of all
buildings in the project and, for at least twenty percent (20%) of the project’s lowincome units, inspect the units and review the low-income certifications, the
documentation supporting the certifications, and the rent records for the tenants in
those units.
The Agency will randomly select low-income units and tenant records to be inspected
and reviewed.

Frequency and form of certification. The certifications and reviews of paragraph (c)(1) and
(2) of this section will be made annually covering each year of the fifteen (15) year
compliance period under Section 42(i)(1). The owner certifications will be made under
penalty of perjury.

(3)

(d)

(A)

Inspections.
(1)

In general. The Agency has the right to perform an on-site inspection of any tax credit
project at least through the end of the extended use period.

(2)

Inspection standard. For the on-site inspections of buildings and low-income units required
by paragraph (c)(2)(ii) of this section, the Agency will review any local health, safety, or
building code violations reports or notices retained by the owner under paragraph (b)(3) in
order to determine whether—
(i)

the buildings and units are suitable for occupancy, taking into account local health,
safety, and building codes (or other habitability standards); or

(ii)

the buildings and units satisfy, as determined by the Agency, the uniform physical
condition standards for public housing established by HUD (24 CFR 5.703).
The HUD physical condition standards do not supersede or preempt local health, safety, and
building codes. A tax credit project under Section 42 must continue to satisfy these codes.
The Agency will report any violation of these codes to the Service.
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(e)

Notification-of-noncompliance.
(1)

In general. The Agency will give the notice described in paragraph (e)(2) of this section to
the owner of a tax credit project and the notice described in paragraph (e)(3) of this section to
the Service.

(2)

Notice to owner. The Agency will provide prompt written notice to the owner of a tax credit
project if the Agency does not receive the certification described in paragraph (c)(1) of this
section, or does not receive or is not permitted to inspect the tenant income certifications,
supporting documentation, and rent records described in paragraph (c)(2)(ii) of this section,
or discovers by inspection, review, or in some other manner, that the project is not in
compliance with the provisions of Section 42.

(3)

Notice to Internal Revenue Service.
(i)

In general. The Agency will file Form 8823, “Low-Income Housing Credit Agencies
Report of Noncompliance,” with the Service no later than 45 days after the end of the
correction period (as described in paragraph (e)(4) of this section, including extensions
permitted under that paragraph) and no earlier than the end of the correction period,
whether or not the noncompliance or failure to certify is corrected. The Agency will
explain on Form 8823 the nature of the noncompliance or failure to certify and indicate
whether the owner has corrected the noncompliance or failure to certify. Any change in
either the applicable fraction or eligible basis under paragraph (c)(1)(ii) and (vii) of this
section, respectively, that results in a decrease in the qualified basis of the project under
Section 42(c)(1)(A) is noncompliance that will be reported to the Service under this
paragraph (e)(3). If the noncompliance or failure to certify is corrected within three (3)
years after the end of the correction period, the Agency will file Form 8823 with the
Service reporting the correction of the noncompliance or failure to certify.

(ii)

Agency retention of records. The Agency will retain records of noncompliance or failure
to certify for six (6) years beyond the Agency’s filing of the respective Form 8823. In all
other cases, the Agency will retain the certifications and records described in paragraph
(c) of this section for three (3) years from the end of the calendar year the Agency
receives the certifications and records.

(4)
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Correction period. The correction period shall be that period specified in the monitoring
procedure during which an owner must supply any missing certifications and bring the
project into compliance with the provisions of Section 42. The correction period is not to
exceed ninety (90) days from the date of the notice to the owner described in paragraph (e)(2)
of this section. The Agency may extend the correction period for up to six (6) months for
good cause.
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