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The U.S. Department of Housing and Urban Develop-
ment (HUD) on May 14 released income limits for 
2010. HUD also announced on May 12 that it would 

eliminate the hold-harmless policy in estimating Section 8 
income limits. These two developments could mean signifi -
cant changes for owners and managers of affordable hous-
ing. 

MTSPs and HERA 
Projects that receive tax-exempt bonds or low-income hous-
ing tax credits (LIHTCs) are referred to by HUD as Multi-
family Tax Subsidy Projects (MTSPs) and are eligible to use 
a set of income limits released specifi cally for MTSPs. For 
HUD fi scal year 2010, the MTSP 50 percent limit is equal to 
the traditional HUD very low-income (VLI) limit. Because 
HUD is no longer holding VLI harmless for tax credit or 
Section 8 purposes, a county’s VLI could potentially be less 
than the year before. In fact, there are 127 counties whose 
income limits decreased before applying any hold-harmless 
provisions. However, the 2008 Housing Economic Recovery 
Act (HERA) established a general hold-harmless rule that 
says: “Any determination of area median gross income un-
der subparagraph (B) with respect to any project for any cal-
endar year after 2008 shall not be less than the area median 
gross income determined under such subparagraph with 
respect to such project for the calendar year preceding the 
calendar year for which such determination is made.”  

There is a push in the affordable housing community to have 

the HERA hold-harmless rule function in the same way that 
the HUD hold-harmless rule has worked in the past, in that 
a county would be held harmless and the income limit for 
the county would not be less than the year before. However, 
based on the HUD MTSP briefi ng material, it appears that 
HUD is interpreting the hold-harmless to apply on a project-
by-project basis.

Because this rule is implemented on a project basis instead 
of a county basis, LIHTC or tax-exempt bond projects in 
the same county will, potentially, have different rent and 
income limits. This disparity will become increasingly evi-
dent in 2010 as we see a split between projects in service in 
2008 vs. 2009 vs. 2010. 

It should be noted that the MTSP income limit will always 
be greater than or equal to the HUD limits. Properties with 
layered fi nancing will have to track both sets of income lim-
its and be sure they are following both requirements.

Project vs. County
If the provision applies on a project-by-project basis, an un-
intended consequence of HERA is that different projects lo-
cated in the same county will have different rent and income 
limits. The followingt examples illustrate the difference be-
tween the hold-harmless provision on a project-by-project 
basis and on a county basis.
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Example 1 – Hold Harmless Applied on a Project-By-Project Basis

In periods of falling VLI, projects placed in service in later years 
will be at a fi nancial disadvantage to projects that were placed 
in service in earlier years, in both the amount of rent they can 
charge and in the number of tenants that can qualify to live in the 
project. Furthermore, this will create an administrative burden 
on tax credit participants such as the Internal Revenue Service 
(IRS), LIHTC allocating agencies, developers, investors and prop-
erty management companies that are responsible for tracking the 
rent and income limits. Defi ning the hold-harmless policy on a 
county basis would solve many of these problems. 

Example 2 – Hold Harmless Applied on a County Basis

Adopting a hold-harmless policy that applies on a project-by-
project basis creates anomalies among projects located within the 
same area and creates uncertainty for industry stakeholders who 
are trying to determine the feasibility of future projects.
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Applicable Income Limit

2008 2009 2010 2011 2012

HUD very low-in-
come limit (VLI) $30,000 $32,000 $29,000 $26,000 $27,000

Project 1 (Income 
determined in 

2008) $30,000 $32,000 $32,000 $32,000 $32,000

Project 2 (Income 
determined in 

2009) N/A $32,000 $32,000 $32,000 $32,000

Project 3 (Income 
determined in 

2010) N/A N/A $29,000 $29,000 $29,000

Project 4 (Income 
determined in 2011) N/A N/A N/A $26,000 $27,000

Applicable Income Limit

2008 2009 2010 2011 2012

HUD very low-
income limit $30,000 $32,000 $29,000 $26,000 $27,000

Project 1 (Income 
determined in 

2008) $30,000 $32,000 $32,000 $32,000 $32,000

Project 2 (Income 
determined in 

2009) N/A $32,000 $32,000 $32,000 $32,000

Project 3 (Income 
determined in 

2010) N/A N/A $32,000 $32,000 $32,000

Project 4 (Income 
determined in 2011) N/A N/A N/A $32,000 $32,000
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Placed in Service Date 
Projects’ rent and income limits are held harmless under HERA 
and/or qualify for a special income limit under HERA (HERA 
Special), depending on when the project has been placed in ser-
vice: 

1)  Projects placed in service before January 1, 2009 – these 
projects are eligible for the HERA Special income limits if 
they are within a county in which the HERA Special in-
come limits are published by HUD. They are also eligible 
for the hold-harmless provisions.

2)  Projects placed in service after December 31, 2008 and be-
fore May 14, 2010 (the effective date of the 2010 income lim-
its) – these projects are not eligible to use the HERA Special 
income limits, but their rent and income limits are still eli-
gible for the hold-harmless provisions, and can therefore 
use 2009 income and rent limits if they are higher than the 
published 2010 limits.

3)  Projects placed in service after May 14, 2010 – these proj-
ects must use the current income limits published by HUD. 
These projects are eligible for hold-harmless provisions un-
der HERA as well, but the fl oor for their rent and income 
limits in future years will be the 2010 limits instead of 2009 
like projects placed in service earlier.

Also, for projects that are placed in service after May 14, 2010, de-
pending on the project’s rent fl oor election effective date, rents 
could be higher than the rent limits derived from the HUD in-
come limits. LIHTC project owners can elect to have their rent 
fl oor effective on the date of their carryover allocation or the date 
the project is placed in service. If the project is placed in service 
after May 14, 2010, but owners elected to have the rent fl oor effec-
tive prior to that date, the project’s rents will never be allowed to 
go below that level.  

Project owners need to pay attention to when their rent election 
is effective and when the project is placed in service in order to 
use the correct income and rent limits, especially because HUD is 
currently publishing only the HERA Special limits and the MTSP 
income limits, without the hold-harmless provisions. So owners 
whose projects either aren’t in a county where there are HERA 
Special limits or don’t qualify to use HERA Special because they 
were placed in service after December 31, 2008 will have to keep 
track of their own income limits by comparing the current year 
HUD published income limits to the highest income limits that 
were applicable to the project in prior years.

HUD also added a new adjustment to its income numbers this 
year. In announcing its termination of the hold-harmless policy 
for Section 8 income limits, HUD said it will allow Section 8 in-
come limits to decrease beginning with the fi scal year 2010 in-
come limits, but will limit all annual decreases to no more than 

continued on page 4
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continued from page 3

5 percent and limit all annual increases to 5 percent or 
twice the change in national median family income, 
whichever is greater. And in the published 2010 income 
limits, HUD did just that. Between 2009 and 2010, the 
published national median family income had an in-
crease of 0.6 percent, so twice the increase would be 1.2 
percent. Therefore, since 5 percent is higher than twice 
the increase in the national median family income, the 
2010 increases and decreases to the very low-income 
limit were limited to 5 percent.  There were 15 metro-
politan areas that were affected by the cap on decreases 
and seven areas where the increase was capped at 5 per-
cent. Some projects might see increases in the overall in-
come limit greater than 5 percent if they qualify for the 
HERA Special limits, because the HERA Special limit 
is calculated separate from the MTSP very low-income 
limit.

More About the HERA Special
HUD is calculating the HERA Special income limit by 
determining a growth rate from the base year (2008) 
to the current in median family income and multiply-
ing that growth rate by the 2008 VLI to get the current 
HERA Special income limit.

Example 1 - Multiplication Method

Etowah County, Ala.
2008 MFI  $44,300
2010 MFI  $47,600
Growth rate  1.0745 = (47,600/44,300)
2008 VLI  $23,700
2010 VLI   $25,450 = (23,700*1.0745, round-

ed to the nearest $50)

Percentage Increase vs. Dollar Increase
The language used in HERA would seem to indicate 
that the amounts should be added and not multiplied 
(emphasis has been added):

(I) the area median gross income determined under 
the HUD hold harmless policy with respect to such 
project for calendar year 2008, plus 
(II) any increase in the area median gross income 
determined under subparagraph (B) (determined 
without regard to the HUD hold harmless policy 
and this subparagraph) with respect to such project 
for the current calendar year over the area median 
gross income (as so determined) with respect to 
such project for calendar year 2008

HERA clearly states that the two should be added; how-
ever, the language in the second part appears to indicate 
taking the 2010 fi gure over the 2008 fi gure, which would 
result in a growth rate. So adding these two together 
would result in an incorrect answer. Many people in 
the industry are under the impression that the increase 
would be calculated by taking the 2010 MFI minus 2008 
MFI and adding that to the 2008 VLI. Using HUD’s 
method of multiplying, the end result is a slightly high-
er amount than would be reached under the addition 
method. Let’s look at Etowah County again, as an ex-
ample:

Example 2 - Addition Method

Etowah County, Ala.
2008 MFI  $44,300
2009 MFI  $47,600
Dollar growth $3,300 = (47,600-44,300)
2008 VLI  $23,700
2009 VLI   $25,350 = (23,700+ (3,300*.5 (for 

50%) rounded to the nearest 
50)

Though there has been some discrepancy in the indus-
try over how these income limits are to be calculated, 
the amounts published by HUD using the percentage 
increase method should be used, as HUD is the recog-
nized source for income limits. 

continued on page 5
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Top 10 Increases in MTSP Income Limits (with Hold Harmless & HERA Special) 
for Tax Credit & Tax-Exempt Bond Projects

State County Area Name
2009

w/HERA & HH
2010

w/HERA & HH $ Change % Change

MISSOURI Bollinger County Cape Girardeau-Jackson, MO-IL MSA $ 23,200 $ 29,500 (A) $ 6,300 27.16%

KANSAS Geary County Manhattan, KS MSA $ 26,150 $ 29,650 (A) $ 3,500 13.38%

UTAH Uintah County Uintah County, UT $ 26,450 $ 28,750 (A) $ 2,300 8.70%

MINNESOTA Blue Earth County Mankato-North Mankato, MN MSA $ 32,850 $ 35,650 (A) $ 2,800 8.52%

TEXAS Ector County Odessa, TX MSA $ 25,300 $ 27,450 (A) $ 2,150 8.50%

ILLINOIS Alexander County Cape Girardeau-Jackson, MO-IL MSA $ 27,250 $ 29,500 (A) $ 2,250 8.26%

WYOMING Campbell County Campbell County, WY $ 39,150 $ 42,000 (A) $ 2,850 7.28%

COLORADO Montezuma County Montezuma County, CO $ 28,300 $ 30,350 (A) $ 2,050 7.24%

LOUISIANA Vermilion Parish Vermilion Parish, LA $ 24,050 $ 25,750 (A) $ 1,700 7.07%

GEORGIA Ware County Ware County, GA $ 24,200 $ 25,900 (A) $ 1,700 7.02%

(A) HERA Special Counties in 2010.

Top 10 Increases in MTSP Income Limits for Tax Credit & Tax-Exempt Bond Projects

State County Area Name
2009
MTSP

2010
MTSP $ Change % Change

MISSOURI Bollinger County Cape Girardeau-Jackson, MO-IL MSA $ 22,900 $ 26,800 (A) $ 3,900 17.03%

KANSAS Geary County Manhattan, KS MSA $ 26,150 $ 28,250 (A) $ 2,100 8.03%

NEW MEXICO Eddy County Eddy County, NM $ 25,000 $ 26,250 (A) $ 1,250 5.00%

TEXAS Rusk County Rusk County, TX HUD Metro FMR Area $ 25,000 $ 26,250 $ 1,250 5.00%

LOUISIANA Vermilion Parish Vermilion Parish, LA $ 24,050 $ 25,250 (A) $ 1,200 4.99%

WYOMING Campbell County Campbell County, WY $ 39,150 $ 41,100 (A) $ 1,950 4.98%

FLORIDA
Manatee & Sarasota 
Counties North Port-Bradenton-Sarasota, FL MSA $ 31,150 $ 32,700 $ 1,550 4.98%

TEXAS Henderson County Henderson County, TX $ 23,200 $ 24,350 (A) $ 1,150 4.96%

PUERTO RICO All Municipios San Juan-Guaynabo, PR HUD Metro FMR Area $ 15,150 $ 15,900 (A) $ 750 4.95%

HAWAII Kauai County Kauai County, HI $ 38,400 $ 40,300 $ 1,900 4.95%

(A) HERA Special Counties in 2010.

Top 10 Decreases in MTSP Income Limits for Tax Credit & Tax-Exempt Bond Projects

State County Area Name
2009
MTSP

2010
MTSP $ Change % Change

MICHIGAN Lenawee County Lenawee County, MI $ 39,050 $ 37,100 (A) $ (1,950) -4.99%

INDIANA Madison County Anderson, IN MSA $ 32,050 $ 30,450 (A) $ (1,600) -4.99%

NORTH CAROLINA Lincoln County Lincoln County, NC $ 32,050 $ 30,450 (A) $ (1,600) -4.99%

NORTH CAROLINA Rowan County Rowan County, NC $ 32,050 $ 30,450 (A) $ (1,600) -4.99%

MICHIGAN Muskegon County Muskegon-Norton Shores, MI MSA $ 31,050 $ 29,500 (A) $ (1,550) -4.99%

PENNSYLVANIA Pike County Pike County, PA HUD Metro FMR Area $ 34,100 $ 32,400 (A) $ (1,700) -4.99%

OHIO Ashtabula County Ashtabula County, OH $ 30,100 $ 28,600 (A) $ (1,500) -4.98%

OHIO Clark County Springfi eld, OH MSA $ 30,100 $ 28,600 (A) $ (1,500) -4.98%

INDIANA Scott County Scott County, IN $ 29,100 $ 27,650 (A) $ (1,450) -4.98%

MICHIGAN Calhoun County Battle Creek, MI MSA $ 29,100 $ 27,650 (A) $ (1,450) -4.98%

(A) HERA Special Counties in 2010.
(B) Counties with decreases are held harmless (use 2009 MTSP) if project is in service prior to 5/14/10.
(C) See Rev Proc 94-57 for rent fl oor for tax credit projects in service on or after 5/14/10.
(D) National non-metro fl oor for rural areas is not applied.
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This article fi rst appeared in the June 2010 issue of the Novogradac Journal of Tax Credits. 
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Notice pursuant to IRS regulations: Any U.S. federal tax advice contained in this article is not intended to be used, and cannot 
be used, by any taxpayer for the purpose of avoiding penalties under the Internal Revenue Code; nor is any such advice intended 
to be used to support the promotion or marketing of a transaction.  Any advice expressed in this article is limited to the federal 
tax issues addressed in it.  Additional issues may exist outside the limited scope of any advice provided – any such advice does 
not consider or provide a conclusion with respect to any additional issues.  Taxpayers contemplating undertaking a transaction 
should seek advice based on their particular circumstances. 

This editorial material is for informational purposes only and should not be construed otherwise. Advice and interpretation re-
garding property compliance or any other material covered in this article can only be obtained from your tax advisor. For further 
information visit www.novoco.com.
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