
 
 
 
 
November 19, 2018 
 
Legislative and Regulatory Activities Division 
Office of the Comptroller of the Currency 
400 7th Street SW, Suite 3E–218  
Washington, DC 20219  
 
Re:  Reforming the Community Reinvestment Act Regulatory Framework 
 Docket ID OCC–2018–0008 
 
 
To Whom It May Concern: 
 

On behalf of the members of the New Markets Tax Credit (NMTC) Working Group, we 
appreciate the opportunity to comment on the Office of the Comptroller of the Currency’s (OCC) 
Advance Notice of Proposed Rulemaking (ANPR) regarding the Community Reinvestment Act 
(CRA). The members of the NMTC Working Group are participants in the community 
development industry who work together to help resolve technical NMTC program issues and 
provide recommendations to make the NMTC program even more efficient in delivering benefits 
to qualified businesses located in low-income communities around the country. Our group 
includes more than 60 organizations that are allocatees, nonprofit and for-profit community 
development entities (CDEs), consultants, investors, accountants and lawyers. We believe our 
comments and suggestions, if incorporated to your changes, will allow for greater flexibility of 
NMTC investments to qualify for CRA. 

 
We would like to acknowledge the OCC’s recognition under current regulations that banks 

may receive positive CRA consideration for community development activities related to NMTC 
projects if the activities benefit the bank’s assessment area (AA), or the broader statewide or 
regional area that includes the bank’s AA. Furthermore, examiners will consider these activities if 
they have a purpose, mandate, or function that includes serving geographies or individuals located 
within the institution’s AA and that examiners will also consider these activities even if they will 
not benefit the institution’s AA, as long as the institution has been responsive to community 
development needs and opportunities in its AA.  
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We recommend the OCC retain an investment test in the CRA regulations to ensure banks 
continue to have a focused incentive to make NMTC investments. Substantially all of the annual 
NMTC investment comes from CRA-motivated financial institutions. A shift away from the 
current “large bank” three-test evaluation regime towards a single ratio may incentivize banks to 
shift toward an increased reliance on debt products, especially mortgage debt, which typically are 
more liquid than equity investments like NMTC. Yet, equity investments are transformative for 
the communities that CRA is intended to support, with far-ranging impacts for low- and 
moderate-income residents as well as the surrounding neighborhoods. Without CRA motivation, 
most NMTC investment could disappear.  We encourage the OCC to continue to support the CRA’s 
current role in incentivizing these types of investments.  

 
Furthermore, absent establishing a baseline of NMTC investment, a proposal to provide 

$2 for every $1 in equity investment, which would appear to advantage NMTC investment, could 
have the unintended effect of reducing NMTC investment demand by providing the same CRA 
consideration with half the investment. 

 
The OCC’s ANPR discusses the need to expand CRA exams to assess bank lending in areas 

beyond bank branches. The ANPR says bank lending and deposit taking in geographical areas 
beyond bank branches has been increasing and that CRA exams should scrutinize this activity. 
We recommend the OCC not establish assessment areas for geographical areas in low- to 
moderate-income communities outside of where the bank has its physical footprint.  Rather, we 
believe additional consideration for a proportional amount of CRA-eligible activity that’s 
undertaken outside the bank’s assessment area for activities that target particularly highly 
distressed areas including, but not limited to, rural populations and persistent poverty counties 
would better incentivize the bank to address local needs in traditionally underserved areas. 
Essentially, focusing on the demographic characteristics of an area (e.g., poverty, AMI, etc.) would 
be a better measure of local needs than where a bank accepts deposits outside its assessment areas.  

 
The OCC asks whether CRA consideration should be broadened for additional activities. 

We believe there should be positive CRA consideration for loans or investments in areas that fall 
outside of a bank’s CRA-defined assessment areas provided the community development activity 
was made in an NMTC-eligible (i.e. low-income) census tract.  

 
The ANPR indicates, depending on the facts and circumstances, a bank that develops a 

unique approach or lending program targeted to support the needs of borrowers or small 
businesses in LMI geographies, LMI borrowers, or small businesses may be eligible to receive 
consideration under CRA for those activities. In an effort to provide more clarity around when 
NMTCs might qualify as ‘innovative and complex’, we recommend the OCC take into 
consideration the Innovative Uses of an NMTC Allocation that the CDFI Fund has incorporated 
into their application review process.  
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The following list is by no means exhaustive, but is representative enough to give the OCC 
an idea of the wide range of potential innovative and complex investments undertaken by NMTC 
allocatees: 

 
 Providing QLICIs where the total QLICIs received by the QALICB are $4 million 

or less; 
 Making QLICIs as equity or debt with an original term less than or equal to 60 

months; and 
 Providing QLICIs for non-Real Estate Activities, such as working capital, inventory 

or equipment purchase.  
 
In terms of expanding populations served by CRA, we recommend that CRA exams take 

into consideration specific community development activities including, but limited to, investing 
in Federal Indian Reservations, Off-Reservation Trust Lands, Hawaiian Home Lands, and Alaska 
Native Village Statistical Areas and federally or state declared disaster areas provided the 
community development activity was made in an NMTC-eligible (i.e. low-income) census tract. 

 
Lastly, the OCC asks whether branching in low- and moderate-income communities 

should continue to be considered on CRA exams. Research has shown that low- and moderate-
income people rely on branches for access to loans and banking services. If CRA exams dropped 
branches from consideration, the amount of lending and bank services in low- and moderate-
income neighborhoods would decrease significantly. Please make sure the location of branches 
and branch closures stay part of the CRA evaluation process. 

 
We would also like to take this opportunity to request the OCC to revisit a past practice 

whereby banks would receive written responses to inquiries on eligibility that were used to 
determine whether a certain activity would be eligible for CRA credit. Currently, there is no formal 
process available to aid in the determination of whether a loan or investment will qualify for CRA 
credit.  

 
We are supportive of the U.S. Department of the Treasury’s recommendation that banks 

should be allowed to obtain a limited number of eligibility determinations in advance on specific 
loans, investments, or services and any decisions requiring extensive regulatory consultation 
should then be able to be reduced to an exception basis only, providing consistency across banks 
operating in the same market, but under different CRA regulators. Such determinations should 
be made publicly available. 

 
In conclusion, meaningful CRA reform could boost lending and access to banking for 

traditionally underserved communities and populations. Lending and access to banking for 
people and communities rebuilding after natural disasters must be considered on CRA exams. 
Finally, CRA consideration for NMTC loans or investments that fall outside of a bank’s CRA-
defined assessment areas should also receive favorable consideration on CRA exams.  
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We hope that you find these comments, considerations and recommendations helpful as 
you update the CRA framework.  Thank you in advance for your time and consideration. Please 
do not hesitate to contact us if you have any questions regarding our comments or if we can be of 
further assistance. 

  
   

   Yours very truly, 
   Novogradac and Company LLP 

 

 

  by 

       Brad Elphick  

 


