
 

 

 

 

 

November 12, 2018 

 

Legislative and Regulatory Activities Division 

Office of the Comptroller of the Currency 

400 7th Street SW, Suite 3E–218  

Washington, DC 20219  

 

Re: Reforming the Community Reinvestment Act Regulatory Framework  
 Docket ID OCC–2018–0008 
 

To Whom it May Concern: 

 

On behalf of the members of the Opportunity Zone Working Group (the OZ Working Group), we appreciate 

the opportunity to comment on the Office of the Comptroller of the Currency’s (OCC) Advance Notice of 

Proposed Rulemaking (ANPR) regarding the Community Reinvestment Act (CRA). Our group includes 

more than 600 professionals that are primarily investors, syndicators, lenders, community development 

entities (CDEs), community development financial institutions (CDFIs), for-profit and nonprofit 

developers, consultants, law firms, and other community development professionals who work together to 

suggest consensus solutions to technical Opportunity Zones (OZ) incentive issues and provide 

recommendations to make the OZ incentive more efficient in delivering benefits to low-income 

communities. We believe our comments and suggestions will provide further clarity that will allow for 

greater flexibility of the OZ incentive. 

 

The OCC has asked whether CRA consideration should be broadened for additional activities. We believe 

there should be positive CRA consideration for equity investments in OZs that meet certain a safe harbor 

established by the OCC with respect to promoting community development. The Tax Cuts and Jobs Act 

added OZ to the tax code on December 22, 2017. OZ are designed to spur economic development and job 

creation in distressed communities by providing tax benefits to investors including banks through tax-

preferred treatment of capital gains that are reinvested in low-income census tracts. OZ are economically 

distressed, low-income census tracts that were nominated for that designation by all 50 states, the District 

of Columbia and five U.S. territories and subsequently certified by the Secretary of the U.S. Treasury via his 

delegation of authority to the Internal Revenue Service (IRS). 

 

Under the OCC’s public welfare investment authority, national banks may make investments in community 

and economic development entities and projects that are designed primarily to promote the public welfare, 



Reforming the Community Reinvestment Act Regulatory Framework 
Opportunity Zones Working Group Hosted by Novogradac & Company LLP 
 

 

as specified in 12 USC 24(Eleventh) and regulation 12 CFR 24 which requires a bank’s investment be 

designed primarily to promote the public welfare, such as by providing housing, services, or jobs. 

 

Specifically, under 12 CFR 24.3, a national bank or national bank subsidiary may make a public welfare 

investment directly or indirectly if at least one of the following applies to the bank’s investment:  

1. The investment primarily benefits low- and moderate-income (LMI) individuals;  

2. The investment primarily benefits LMI areas;  

3. The investment primarily benefits other areas targeted by a governmental entity for 

redevelopment; or,  

4. The investment would receive consideration as a “qualified investment” under 12 CFR 25.23 of the 

CRA. 

 

We believe OZ equity investments should qualify as eligible investments under the public welfare 

investment authority because such investments meet the public welfare criteria under 12 CFR 24.3. More 

specifically, OZ are generally census tracts that have an individual poverty rate of at least 20 percent and 

median family income up to 80 percent of the area median. These are the same demographic thresholds 

used for the New Markets Tax Credit (NMTC) that is considered a public welfare investment by the OCC.  

 

It is important to note that only census tracts that were considered LICs under the high poverty (20 percent) 

or low area median income (80 percent or below) definitions established for the NMTC program could be 

selected as OZ.  The relevance of NMTCs to OZs through a CRA lens can be traced to the OCC’s “Interagency 

Questions and Answers Regarding Community Reinvestment” that refers to NMTCs promoting economic 

development. Furthermore, the OCC’s Community Development Insights article on NMTCs published in 

June 2013 describes how NMTCs can help banks meet their CRA obligations. Both NMTCs and OZ 

investments are forms of patient capital with NMTC debt investments typically having a term of 7 years and 

OZ equity investments held for a minimum of 10 years being exempt from any additional gains beyond what 

was previously deferred. In addition, if the investment is held for longer than 5 years, there is a 10 percent 

exclusion of the deferred gain and if held for more than 7 years, the 10 percent becomes 15 percent. 

 

We recommend the OCC retain an investment test in the CRA regulations to ensure banks continue to 

have a focused incentive to make equity investments like OZ equity investments. A shift away from the 

current “large bank” three-test evaluation regime towards a single ratio may incentivize banks to shift 

toward an increased reliance on debt products, which typically are more liquid than equity investments.  

Yet, equity investments are transformative for the communities that CRA is intended to support, with far-

ranging impacts for residents as well as the surrounding neighborhoods. We encourage the OCC to 

continue to support the CRA’s current role under the investment test in incentivizing these types of 

investments.  

Furthermore, we recommend the OCC establish a “safe harbor” for banks that clearly defines the 

characteristics of OZ investments eligible for CRA credit.  The certainty of a safe harbor containing explicit 
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and clear criteria will be important to banks to ensure they will receive CRA credit rather than relying on 

case-by-case after-the-fact determinations that could have a chilling effect on otherwise worthy 

investments.  Providing guidance on investments that result in the displacement of low- and moderate-

income individuals and families as ineligible for CRA credit would be important to discourage such 

investments from banks. 

With respect to the OCC’s ANPR question regarding consideration and CRA treatment of bank activities 

falling outside of an assessment area, we believe CRA consideration should also be given for OZ investments 

that fall outside of a bank’s CRA-defined assessment areas provided the investments are made in an OZ-

eligible (i.e., low-or moderate-income) census tracts. Furthermore, OZ investments that revitalize or 

stabilize distressed or underserved geographies that don’t meet the strict definition of a LIC should receive 

favorable CRA consideration to the extent the activities provide housing for low- or moderate-income 

individuals or are activities that revitalize or stabilize a community including federally or state declared 

disaster areas. 

While our comments thus far have focused on the investment test, we would also like to take this 

opportunity to propose that banks receive “service” test credit for providing services to commercial/wealth 

management customers in the form of OZ information and education, etc. that would promote OZ investing 

to the benefit of low- and moderate-income communities.  Furthermore, any loans providing terms more 

favorable that market rate loans associated with OZ equity investments should be eligible for CRA credit  

In conclusion, meaningful CRA reform should include CRA consideration for OZ investments that fall both 

within and outside of a bank’s CRA-defined assessment areas.  

We hope that you find these comments, considerations and recommendations helpful as you update the 

CRA.  Thank you in advance for your time and consideration. Please do not hesitate to contact us if you have 

any questions regarding our comments or if we can be of further assistance. 

Yours very truly, 

Novogradac & Company LLP Novogradac & Company LLP 

By By

Michael J. Novogradac, Managing Partner John S. Sciarretti, Partner 


