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The National Low Income Housing Coalition (NLIHC) is an organization 

whose members include state and local affordable housing coalitions, 

residents of public and assisted housing, nonprofit housing providers, 

homeless service providers, fair housing organizations, researchers, faith-

based organizations, public housing agencies, private developers and property 

owners, local and state government agencies, and concerned citizens. While 

our members include the spectrum of housing interests, we do not represent 

any segment of the housing industry. Rather, we work on behalf of and with 

low-income people who receive and those who are in need of federal housing 

assistance, especially extremely low-income people and people who are 

homeless. 

NLIHC’s comments regarding the proposed CRA regulations are focused on 

affordable multifamily properties. 
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Rental Housing in Conjunction With Government Programs 
 

NLIHC’s response to Question 3 is broken into three responses. 

 

Question 3. Is the proposed standard of government programs having a ‘‘stated purpose or bona 

fide intent’’ of providing affordable housing for low- or moderate-income (or, under the 

alternative discussed above, for low-, moderate- or middle-income) individuals appropriate, or is 

a different standard more appropriate for considering government programs that provide 

affordable housing?  

 

NLIHC Response 

 

Merely having a “stated purpose or bona fide intent” is not at all appropriate. A 

government program must require that the assistance it is providing to multifamily 

housing actually benefits low- and moderate-income households. All current federal 

affordable housing programs do require that assisted housing benefit some segment of the 

low- or moderate-income population. While NLIHC is not familiar with all state and 

local government programs or subsidies, it would be important for those limited 

resources to do more than have a “stated purpose or bona fide intent,” they should require 

provision of affordable housing for low- and moderate-income households.  

 

Community development credit should not be provided unless a government 

program requires low- and moderate-income households benefit. 

 

NLIHC urges the final rule at §_.13(a)(1)(i)(A) remove “with a stated purpose or bona 

fide intent of” and replace it with “with a stated purpose and requirement to” provide 

affordable housing for low- and moderate-income individuals… The use of the term 

“bona fide intent” is acceptable at §_.13(a)(1)(ii). 

 

Question 3. Should these activities be required to meet a specific affordability standard, such as 

rents not exceeding 30 percent of 80 percent of median income?  

 

NLIHC Response 

 

All federal affordable housing programs require assisted units to meet a specific 

affordability standard, and in the context of multifamily housing, the highest allowable 

standard is a rent that does not exceed 30 percent of 60 percent of the area median 

income. It is possible that some state and local government programs might not have 

specific rent affordability requirements. Some inclusionary zoning policies allow rents as 

high as 30 percent of 80 percent of area median income.  

 

NLIHC recommends that the rule provide language requiring state and local 

government programs to meet an affordability standard of rents not exceeding 30 

percent of 80 percent of area median income, with at least half of the assisted units 

with rents at or less than 30 percent of 60 percent of area median income. 
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Question 3. Should these activities be required to include verification that at least a majority of 

occupants of affordable units are low- or moderate-income individuals? 

 

NLIHC Response 

 

If units assisted by government programs are designated as “affordable,” then the 

government entity must verify that 100 percent of the assisted “affordable” units are 

occupied by low- or moderate-income households. Only requiring verification that a 

“majority” of the designated “affordable” units are occupied by income-eligible 

households leaves too many assisted units open to occupancy by over-income 

households.   

 

 

Question 4. In qualifying affordable rental housing activities in conjunction with a government 

program, should the agencies consider activities that provide affordable housing to middle-

income individuals in high opportunity areas, in nonmetropolitan counties, or in other 

geographies? 

 

NLIHC Response 

 

NLIHC strongly opposes considering activities that provide affordable housing to 

middle-income households regardless of geography. The market addresses the housing 

needs of middle-income households, especially in high opportunity areas.  

 

According to NLIHC’s latest GAP report, the U.S. has a shortage of 7 million rental 

homes affordable and available to extremely low-income renters, whose household 

income are at or below the poverty guideline or 30% of the area median income. Only 36 

affordable and available rental homes exist for every 100 extremely low-income renter 

household. Extremely low-income renters face a shortage in every state and major 

metropolitan area. Also, there are 58 affordable and available rental homes for every 100 

renter households with income at or below 50 percent of the area median income. For 

“moderate-income” households, there are 93 affordable and available rental homes for 

every 100 renter household with income at or below 80 percent of the area median 

income. 

 

As the preamble to the proposed rule notes, “broadening the definition [to allow 

consideration of benefitting middle-income households in high opportunity areas or rural 

areas] could reduce the emphasis on activities that serve low- and moderate-income 

individuals more directly and where the need is more acute.” (33895) NLIHC thinks that 

broadening the definition in this way will reduce and perhaps eliminate activities that 

serve low-income households; therefore, NLIHC strongly urges that the agencies not 

broaden the definition. 

 

 

 

 

 

 

 

https://nlihc.org/gap
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Multifamily Rental Housing With Affordable Rents  
(Naturally Occurring Affordable Housing) 

 

NLIHC addresses the agencies’ request for feedback (33895) regarding the proposed first 

standard in the definition of affordable multifamily housing for naturally occurring affordable 

housing: the majority of units have rents as underwritten by a bank, reflecting post-construction 

or post-renovation changes, that do not exceed 30 percent of 60 percent of the area median 

income. NLIHC accepts the 30 percent of 60 percent standard. It is far superior to that often 

used, rents at 30 percent of 80 percent of area median income. As NLIHC’s latest GAP report 

states, there are 93 affordable and available rental homes for every 100 renter households with 

income at or below 80 percent of the area median income (compared to only 36 affordable and 

available rental homes for every 100 extremely low-income renter households and 58 affordable 

and available rental homes for every 100 renter households with incomes at or below 50 percent 

of the area median income). 

 

NLIHC also supports the agencies’ proposal to require a majority of units in a naturally 

occurring affordable housing property to meet the affordability standard, meaning that 

properties with fewer than 50 percent of the units having affordable rents would not qualify for 

community development credit.  

 

 

Question 6. What approach would appropriately consider activities that support naturally 

occurring affordable housing that is most beneficial for low- or moderate-income individuals and 

communities? Should the proposed geographic criterion be expanded to include census tracts in 

which the median renter is low- or moderate income, or in distressed and underserved census 

tracts, in order to encourage affordable housing in a wider range of communities, or would this 

expanded option risk crediting activities that do not benefit low- or moderate-income renters? 

 

NLIHC Response 

 

Keeping in mind that a property must have already met the low-moderate income 

affordable rent standard (a majority of the units have rents do not exceed 30 percent of 60 

percent of the area median income) to qualify as “naturally occurring multifamily 

affordable housing,” mere location of the multifamily property in a census tract that 

meets the definition of “low- and moderate-income” should not be one of the potential 

criteria for qualifying multifamily housing. The stated purpose of adding four potential 

criteria is to increase the likelihood that low- or moderate-income households will 

actually benefit (occupy) naturally occurring multifamily housing with affordable rents. 

As the preamble notes (33896), this location option is offered because it requires the least 

amount of documentation on the part of banks. 

 

Mere location of a property in a low- and moderate-income census does not necessarily 

lead to an increased likelihood that low- or moderate-income households will actually 

occupy the affordable units, even with the existence of the low-moderate income 

affordable rent standard. A monitoring and enforcement mechanism needs to be in place. 

A bank could lend to a multifamily project in a more affluent section of a census tract and 

benefit middle- and upper-income households due to the lack of monitoring and 

enforcement. This in turn could have the effect of sparking increased real estate prices 

https://nlihc.org/gap
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and rents, leading to gentrification and the displacement of low-income households in the 

low-income section of the census tract. 

 

Also, census data lags behind market dynamics, so a census tract that might have met the 

definition of low- or moderate-income at one point might no longer meet that definition 

at the time of the bank activity, especially in hot housing markets. 

 

Multifamily bank investment in a low-income area could simply lead to further 

concentration of low-income households, which is contrary to the need to affirmatively 

further fair housing. 

 

As the agencies comment in the preamble discussion regarding the Retail Lending Test, 

“The geographic distribution of a bank’s multifamily loans does not indicate whether 

low- or moderate-income individuals benefit form the loans. The location of the housing 

is likely a less significant indicator of serving local low- or moderate-income 

residents…” (33929) 

 

NLIHC, on the other hand, does not want to discourage investment in quality multifamily 

housing in low-income neighborhoods with a history of disinvestment. As with the 

LIHTC program, such investment could be beneficial if part of a “concerted community 

revitalization plan.” This however, adds a degree of complexity for banks. Better to 

remove location in a low- or moderate-income census tract as a criterion entirely.  

 

The preamble asks whether to expand the location criteria to include middle- and upper-

income census tracts in which at least 50 percent of the renters are low- and moderate-

income (33896). While it is desirable to integrate affordable housing in more affluent 

areas, once again, location does not lead directly to an increased likelihood that lower 

income households will actually occupy naturally occurring affordable housing in the 

absence of a monitoring and enforcement mechanism. Again, NLIHC urges the 

agencies to not use location as one potential criterion to qualify naturally occurring 

multifamily affordable housing for community development credit. 

 

 

Question 7. Should the proposed approach to considering naturally occurring affordable housing 

be broadened to include single-family rental housing that meets the eligibility criteria proposed 

for multifamily rental housing? If so, should consideration of single-family rental housing be 

limited to rural geographies, or eligible in all geographies, provided the eligibility criteria to 

ensure affordability are met? 

 

NLIHC Response 

 

Yes, single-family naturally occurring rental housing that meets the eligibility criteria 

proposed for multifamily rental housing should be considered. This is particularly 

important in light of entities acquiring and renting single-family properties that were 

previously owner-occupied. This should encompass all geographies, not just rural areas.  
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Additional Remarks Pertaining to Naturally Occurring Affordable 

Housing 
 

The agencies do not specifically request feedback regarding the three other criteria (in addition to 

census tract option discussed above) intended to increase the likelihood that units benefit low- 

and moderate-income households. NLIHC supports the three other criteria, but urges one to be 

improved: 

 

• “Housing that is purchased, developed, financed, rehabilitated, improved, or preserved by 

any nonprofit with a stated mission of, or that otherwise directly supports, providing 

affordable housing.” 

 

Nonprofit, mission-driven organizations are very likely to strive to maintain housing 

affordability for as long as possible and nonprofits are not likely to convert properties to 

market-rate housing. 

 

• “Housing that a property owner has an explicit, written pledge to maintain rents that are 

affordable for five years or for the length of the financing, whichever is shorter.” 

 

This option is relatively weak for two reasons.  First, it only seeks a written pledge that rents 

will remain affordable for five years; NLIHC urges the final rule to extend the 

affordability period to ten years.  Second, the effectiveness of the provision depends on the 

legal enforceability of such a written pledge and an entity to monitor compliance. However, 

because there is no direct government involvement, just the indirect CRA benefit to the bank, 

it is difficult to require more stringent provisions. 

 

• “Housing that a bank demonstrates that the majority of units are occupied by low- or 

moderate-income households.” 

 

 

Retail Lending Test 

 

Question 60.  Should multifamily lending be evaluated under the Retail Lending Test and the 

Community Development Financing Test (or the Community Development Test for 

Wholesale or Limited Purpose Banks)? Or should multifamily lending be instead evaluated only 

under the Community Development Financing Test? 

 

NLIHC Response 

 

NLIHC urges the agencies to only evaluate multifamily lending under the Community 

Development Test, and not also evaluate them under the Retail Lending Test, because 

multifamily lending is not a retail lending product line. As indicated in the preamble 

regarding the Retail Lending Test (33929), “geographic distribution of a bank’s 

multifamily loans does not indicate whether low- or moderate-income individuals benefit 

from the loans. The location of the housing is less likely as a significant indicator of 

serving local low- or moderate-income needs than affordability to low- and moderate-

income residents, which would be reviewed under the Community Development 

Financing Test.” 
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Additional Comments Pertaining to the Text of the Proposed Rule 
 

• Activities that support affordable housing for low- and moderate-income individuals 

§_.13(b)(1) sets the standard for rental housing in conjunction with a government affordable 

housing plan, program, initiative, tax credit, or subsidy. NLIHC has a concern with 

“affordable housing plan.” While government programs, initiatives, tax credits, and subsidies 

all require affordable rents, it is not clear how a plan can require and enforce affordable 

housing for low- and moderate-income households. Federally required plans such as 

Consolidated Plans and their associated Annual Action Plans, as well as LIHTC-required 

Qualified Allocation Plans, are merely aspirational. The same can be said for state and local 

plans. NLIHC suggests the final rule remove “affordable housing plan” from §_.13(b)(1), as 

well as from §_.13(a)(1)(i)(A). 

 

• NLIHC urges the agencies remove §_.13(a)(1)(i)(B). This provision would give full CRA 

credit to a property with LIHTC equity that have fewer than half of the units affordable to 

low-income households. This preferential treatment of LIHTC-assisted properties is distinct 

from that of properties assisted with non-LIHTC resources at §_.13(a)(1)(i)(A), which 

provides for proportional CRA credit to the extent fewer than half of the units are affordable 

to low- and moderate-income households. Developers aggressively compete to obtain LIHTC 

equity, there is no reason to provide properties assisted with LIHTC augmented value. 

  
If there NLIHC can clarify any points raised in this comment letter, please contact Ed Gramlich, 

ed@nlihc.org, 202.662.1530 x 314.  

 

Sincerely,  

 

 
Diane Yentel  

President and CEO 

 

 

 


