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December 6, 2022 
 
Ms. Julie Hanlon-Bolton 
Office of Associate Chief Counsel (Income Tax and Accounting) 
Internal Revenue Service  
1111 Constitution Avenue, NW 
Washington, D.C.  20224 
 
Re:  Priority Guidance Request for Working Capital Safe Harbor 
 

Dear Ms. Hanlon-Bolton: 

On behalf of the Novogradac Opportunity Zones Working Group (the “OZ Working Group”), we 
submit the following recommendations as a special request for regulatory or sub-regulatory 
guidance regarding the operation of working capital safe harbor (“WCSH”) written plans and 
schedules required of qualified opportunity zone (“OZ”) businesses interested in having working 
capital assets treated as reasonable working capital.   

The final regulations do not address relief for modifications to written plans.  Proposed regulations 
provide flexibility for OZ businesses to adopt a new or revised plan in the event of a federally declared 
disaster.  However, there is no relief for changes in circumstances that are outside of a federally 
declared disaster.  This implies that a qualified OZ business cannot modify its plan in any way unless 
they are in a federally declared disaster zone during an incident period. 

Businesses routinely face commonly occurring changes in developing a trade or business or changes 
in business circumstances that do not rise to the level of a disaster declaration.  For example, a 
change in size, unit mix, location or change of use of a building (e.g. hotel to residential) due to 
governmental requirements or a change in business climate. As well as a reassignment of working 
capital to address price volatility, capital constraints or adjustments to operating business strategy 
to align with changes in the marketplace. These common occurrences require businesses to modify 
or even abandon their plans when market forces render them no longer feasible and the absence of 
guidance around situations like these has caused confusion for OZ businesses whether they are 
satisfying the substantially consistent requirement as well as the timing of this determination. 

We have organized this letter by (1) setting forth common examples of circumstances encountered 
by OZ businesses that require them to modify or abandon their WCSH plan, (2) a list of suggested 
issues to be addressed, and (3) our recommendations for addressing the issues. 

Our recommendations reflect the collective comments of our members – nearly 100 organizations 
representing a cross section of opportunity zone (OZ) stakeholders. We are confident that this 
additional guidance will help to increase investment in distressed communities.   
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We appreciate the opportunity to submit our recommendations. We commend Treasury and IRS for 
their continuing efforts to improve and clarify tax guidance for the OZ incentive in order to ensure 
its continuing success.  

Please do not hesitate to contact us if you have any questions regarding our comments or if we can 
be of further assistance. We would be happy to discuss our comments in further detail. Thank you in 
advance for your time and consideration. 

Yours very truly, 

Novogradac and Company LLP 

By 

John Sciarretti, Partner 

Attachments:  

Working Capital Safe Harbor Scenarios and Guidance Requests 

cc: Michael Novey, Associate Tax Legislative Counsel 
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Priority Guidance Recommendations for Working Capital Safe Harbor 

 

1. “Substantially Consistent” Guidance 

a. Background and Issues 

Modifications to the Working Capital Safe Harbor (“WCSH”) Plan and Schedule 

Under the “substantially consistent standard” working capital assets must be used in a manner that 
is substantially consistent with the designation statement and the 31-month written schedule. The 
Regulations do not tell us how specific the designation statement or 31-month written schedule need 
to be nor do they define what substantially consistent means.  

Practitioners have interpreted the “substantially consistent standard” in the final regulations to allow 
QOZBs to make reasonable modifications to written plans to address commonly occurring changes 
in developing a trade or business that occur for legitimate business reasons such as, construction 
cost overruns, the approval or failure of certain applications like zoning, or because of the discovery 
of new circumstances like an environmental issue.  Also, many QOZBs have been forced to modify 
their plans due to current economic and supply chain issues making original plans no longer feasible.  
QOZBs have been forced to scale-down projects due to rising prices or delay projects due to labor 
shortages, rising borrowing costs and other supply chain issues. Some QOZBs have even been forced 
to make a wholesale change when original plans are no longer a good use of investment dollars.  For 
example, transitioning a hotel project to residential due to a change in market demand.  Additionally, 
many projects establish cash reserves for unforeseen contingencies, but if a project is completed 
efficiently, there is currently an open question if such reserves can be returned to the investors 
without violating the “substantially consistent” standard because they were eventually not used in 
the development of the trade or business. 

Proposed regulations recently released provide flexibility for QOZBs to adopt a new or revised plan 
in the event of a federally declared disaster; however, there is no expressed relief for changes in 
circumstances that are outside of a federally declared disaster.  This implies that a QOZB cannot 
modify its plan in any way unless it is in a federally declared disaster zone during an incident period, 
which does not seem reasonable. QOZBs need guidance to give them confidence that certain 
customary departures from a written plan or schedule will not result in a substantial inconsistency 
determination. 

It would therefore be helpful if Treasury could provide specific examples or safe harbors that (i) 
decreases in the amount of spending of up to [30]% of the cost in the original written schedule are 
considered to be “substantially consistent” with the original schedule, (ii) any increases in costs is 
considered to be “substantially consistent” (because it is consistent with the intent of the legislation 
to encourage investments in opportunity zones), and (iii) any form of delays that do not result in the 
working capital assets being spent after the expiration of the 31-month safe harbor period are 
considered to be “substantially consistent” with the original schedule.   

Additionally, it would be helpful if Treasury could clarify that the written schedule is intended to 
show the spending amount and time of a project, but not its nature. This would clarify that changes 
in the specific location of a startup business (e.g., constructing a building at a different location, or 
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opening a barber shop on a different street), and changes in the intended use of the assets being 
acquired or constructed (e.g., residential units instead of a hotel), do not result in a failure to meet 
the “substantially consistent” standard but only if such changes do not result in changes in cost or 
timing that do not meet the “substantially consistent” standard. 

Abandonment of the WCSH Plan 

Many QOZBs can adapt to the changing business climate by simply modifying their plans but there 
are a host of others that are not so fortunate.  Sometimes, QOZBs are forced to abandon their plans 
altogether and return the money to the qualified opportunity fund (“QOF”), thereby not meeting the 
substantially consistent standard. For example, a QOZB may be unable to secure a specific site 
required for a project or it may experience cost overruns that make project completion infeasible, 
necessitating the project’s sale.  It is unclear, under these circumstances, whether the QOZB was ever 
in compliance with the substantially consistent requirement or even whether the substantially 
consistent requirement is an all-or-nothing test.  For example, should a QOZB be deemed to be in 
compliance during the period in which it made diligent efforts to carry out its plan?  We think this 
should be the case.  In other words, as long as a QOZB is making reasonable efforts to carry out its 
plan, the QOZB should be determined to be reasonably consistent with its WCSH plan.  A QOZB 
should not be determined to be inconsistent with a WCSH plan until it determines that the plan is 
no longer feasible and abandons it. A determination of retroactive noncompliance could result in 
QOFs retroactively failing their 90% investment requirements, which would be an unreasonable 
result and would likely deter investment.   

b. Recommendation 

The Regulations should provide clear flexibility in the WCSH rules where a QOZB is forced to make 
changes to its business development plans for reasons outside of its control.   QOZBs should be 
permitted to make modifications or to revise their written designations and 31-month schedules for 
changes in developing a trade or business or changes in business circumstances that do not 
necessarily rise to the level of a disaster declaration without violating the “substantially consistent” 
standard.  Also, if a modified or revised plan is unable to be adopted because no alternative plan 
makes sense and working capital assets are returned to the QOF, QOZBs that have made reasonable 
efforts to be consistent with their original WCSH plan should be treated as satisfying the 
“substantially consistent” standard up to a reasonable period after such business was determined 
not to be feasible. 

In order to provide this necessary clarity and flexibility we recommend adding new paragraphs (F) 
and (G) to section 1.1400Z2(d)-1(d)(3)(vi) as follows: 

(F) In the event that the written designation and written schedule are no longer feasible, as 
determined by the qualified opportunity zone business, such designation and schedule were 
reasonable when made, and reasonable efforts were made to use the working capital assets 
in a manner that was substantially consistent with the original written designation and 
written schedule described in paragraphs (d)(3)(v)(A) and (B) of this section, respectively, 
then the requirements of paragraph (d)(3)(v)(C) of this section are determined to be satisfied 
up to the day that is 120 days after the original written designation and written schedule are 
determined to be infeasible. 

(G) For purposes of this section, the following shall be considered to be “substantially 
consistent” with the original written schedule under paragraph (d)(3)(v)(B): 
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1. A decrease in the amount spent by the trade or business that does not exceed [30]% 
of the costs under the original written schedule described in paragraph (d)(3)(v)(B); 

2. increase in costs; 

3. changes in timing of the payments that do not exceed the 31-month working capital 
period under paragraph (d)(3)(v)(B); 

4. changes in timing of payments that exceed the 31-month working capital period 
under paragraph (d)(3)(v)(B) (and such additional amount shall continue to be 
treated as a reasonable amount of working capital) if the trade or business can 
demonstrate to the satisfaction of the Commissioner that such delay was beyond the 
control of the qualified opportunity zone business; 

5. changes in the specific location of a trade or business (e.g., constructing a building 
at a different location, or opening a barber shop on a different street), but only if such 
changes result only in changes to costs and timing that are “substantially consistent” 
with the original written schedule within the meaning of this section.  

6. changes in the intended use of the assets of the trade or business (e.g., building and 
renting residential units instead of building and operating a hotel) but only if such 
changes result only in changes to costs and timing that are “substantially consistent” 
with the original written schedule within the meaning of this section.  

In addition, we recommend the following addendum to Example 3 under section 1.1400Z2(d)-
1(d)(3)(vii)(C): 

Example (3).  General application of working capital safe harbor. 

(1) Facts. In 2019, Taxpayer H realized $w million of capital gains and within the 180-day period 
invested $w million in QOF T, a qualified opportunity fund. QOF T immediately acquired from 
partnership P a partnership interest in P, solely in exchange for $w million of cash. P immediately 
placed the $w million in working capital assets, which remained in working capital assets until used. 
P had written plans to acquire land in a qualified opportunity zone on which it planned to construct 
a commercial building. Of the $w million, $x million was dedicated to the land purchase, $y million 
to the construction of the building, and $z million to ancillary but necessary expenditures for the 
project. The written plans provided for purchase of the land within a month of receipt of the cash 
from QOF T and for the remaining $y and $z million to be spent within the next 30 months on 
construction of the building and on the ancillary expenditures. All expenditures were made on 
schedule, consuming the $w million. During the taxable years that overlap with the first 31-month 
period, P had no gross income other than that derived from the amounts held in those working 
capital assets. Prior to completion of the building, P's only assets were the land it purchased, the 
unspent amounts in the working capital assets, and P's work in process as the building was 
constructed. 

(2) Analysis. P met the three requirements of the safe harbor provided in paragraphs (d)(3)(v)(A) 
through (C) of this section. P had a written plan to spend the $w received from QOF T for the 
acquisition, construction, and/or substantial improvement of tangible property in a qualified 
opportunity zone, as defined in section 1400Z-1(a). P had a written schedule consistent with the 
ordinary start-up for a business for the expenditure of the working capital assets. And, finally, P's 
working capital assets were actually used in a manner that was substantially consistent with its 
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written plan and the ordinary start-up of a business. First, the $x million, the $y million, and the $z 
million are treated as reasonable in amount for purposes of sections 1397C(b)(2) and 1400Z-
2(d)(3)(A)(ii). Second, because P had no other gross income during the 31 months at issue, 100 
percent of P's gross income during that time is treated as derived from an active trade or business in 
the qualified opportunity zone for purposes of satisfying the 50-percent test of section 1397C(b)(2). 
Third, for purposes of satisfying the requirement of section 1397C(b)(4), during the period of land 
acquisition and building construction a substantial portion of P's intangible property is treated as 
being used in the active conduct of a trade or business in the qualified opportunity zone. Fourth, all 
of the facts described are consistent with QOF T's interest in P being a qualified opportunity zone 
partnership interest for purposes of satisfying the 90-percent investment standard in section 1400Z-
2(d)(1). 

(3) Analysis if P had purchased an existing building. The conclusions would also apply if P's plans 
had been to buy and substantially improve a pre-existing commercial building. In addition, the fact 
that P's basis in the building has not yet doubled would not cause the building to fail to satisfy section 
1400Z-2(d)(2)(D)(i)(III). 

Examples that do not require a new or revised written designation and written 
schedule 

(4) Additional facts. P determines during month 24 of its working capital written schedule that it will 
require s additional months to complete construction of the project beyond the 30 months outlined 
in P’s original working capital safe harbor written schedule. P is able to demonstrate to the 
satisfaction of the Commissioner that the delays were outside of P’s control due to construction 
material and/or labor shortages. e.   Prior to the construction material and/or labor shortages, P had 
expended its working capital assets in a manner consistent with its written schedule.   

(5) Analysis. Since P was able to demonstrate to the satisfaction of the Commissioner that the s 
months of delay were beyond its control, the requirements of paragraph (d)(3)(v)(G) of this section 
are determined to be satisfied during the s additional s months required to complete construction.  
A new or revised written designation and written schedule will not be required.   

(6) Alternative Facts. Due to a general inflationary environment, P determines during month 24 of 
its working capital written schedule that it will require $t million of additional capital to complete 
the project to spent over s months of additional time.  P is able to demonstrate to the satisfaction of 
the Commissioner that the additional time required to complete the project are for factors beyond 
P’s control.  The $t million of capital was not contemplated at the time and did not form an integral 
part of the plan covered by the initial working capital safe harbor period.   

(7) Analysis. While P’s original working capital safe harbor plan and schedule anticipated a 30-
month construction period, the longer required construction period is due to factors outside of P’s 
control and the requirements of paragraph (d)(3)(v)(C) of this section are determined to be satisfied.  
Additionally, the additional capital required to complete the project is described in Paragraph 
(d)(3)(v)(G)(2). A new or revised written designation and written schedule will therefore not be 
required and the working capital assets will be treated as used in a manner that is substantially 
consistent with the original writing and written schedule.  Additionally, for purposes of paragraph 
(d)(3)(vi)(3) the additional infusion of working capital assets is treated as an integral part of the 
original plan covered by the initial working capital safe harbor period.   
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(8) Additional Facts. The facts are the same as paragraph (1) except that P could not complete the 
acquisition of the land and therefore had to change its plan and buy an alternative land in a different 
qualified opportunity zone. The project costs for the new building were [80]% of the original $w 
million and the construction timing is within the original 31-month safe harbor period.  

(9) Analysis. The changes in location and timing are described under paragraphs (d)(3)(v)(G)(1), (3) 
and (5). A new or revised written designation and written schedule will therefore not be required and 
the working capital assets will be treated as used in a manner that is substantially consistent with 
the original writing and written schedule. The conclusion will not change if P distributed the excess 
capital ([20]% of the original $w million) back to QOF T. Similarly, under paragraph (d)(3)(v)(G)(6) 
the conclusion will not change if the original plan was to build a warehouse and the revised plan in 
the new location is to build affordable housing units.  

Examples that require a new or revised written designation and written schedule 

(10) The facts are the same as example 1 except that P abandoned the project due to decreasing 
demand and inability to complete the acquisition of the land. As a result, P returned all $w to QOF 
T after reasonable efforts to use the working capital assets in a manner that is substantially consistent 
with the written designation and written schedule.  Since reasonable efforts were made to use the 
working capital assets in a manner that is substantially consistent with the written designation and 
written schedule described in paragraphs (d)(3)(v)(A) and (B) of this section, then the requirements 
of paragraph (d)(3)(v)(C) of this section are determined to be satisfied up to the day that is 120 days 
after P determined the original designation and written schedule were infeasible. 

2. Determining whether disaster declaration relief is available for qualified OZ 
businesses that began after June 30, 2021 

a. Background and Issues 

Under the Regulations, a QOZB located in a qualified OZ within a federally declared disaster area 
may receive not more than an additional 24 months to consume its working capital assets, as long as 
it otherwise meets the working capital safe harbor requirements.    

Under the relief provided with IRS Notice 2021-10, only QOZBs with working capital assets covered 
by a WCSH plan before June 30, 2021 are eligible for the not more than an additional 24 months to 
expend their working capital assets.   

Due to the unprecedented length of the federally declared disaster period related to the COVID-19 
pandemic, which is now well into its third year, QOZBs formed after June 30, 2021 are unsure 
whether the final regulations or IRS Notice 2021-10 will be the ruling authority on the availability of 
the not more than 24 additional months for QOZBs to expend their working capital assets.   

b. Recommendation 

We recommend that guidance be issued establishing the Regulations as the ruling authority and not 
Notice 2021-10 which limits the additional time to QOZBs covered by a WCSH plan before June 30, 
2021. The effects of the COVID-19 pandemic is still severely impacting many QOZBs, including 
businesses not establishing their WCSH plan before June 30, 2021. 

Specifically, we recommend that sub-regulatory guidance in the form of an updated IRS Notice be 
issued that states that any QOZB, regardless of when it first held reasonable working capital under a 
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WCSH plan is eligible for the not more than an additional 24 months to expend its working capital 
assets if it is located in a qualified OZ within a federally declared disaster.     

3. Clarifying that Working Capital Assets May be Spent on an Insubstantial Amount 
of Tangible Property not located in an OZ 

a. Background and Issues 

A QOZB needs the flexibility to be able to achieve its business development goals while at the same 
ensuring that once it begins its operations as a trade or business, it meets all of the requirements to 
be a QOZB, including holding at least 70% of its tangible property in qualified OZs. 

The final regulations stipulate that a WCSH plan must be designated in writing for the development 
of a trade or business in a qualified OZ, including when appropriate the acquisition, construction, 
and/or substantial improvement of tangible property in such a zone (emphasis added).  This may 
be read to suggest that while a QOZB is only required to hold 70% of its tangible property in a 
qualified OZ, it must earmark 100% of its working capital to be used for the construction of tangible 
property located only in qualified OZs.  This reading of the regulations is inconsistent with the 70% 
tangible property requirement and can severely limit the ability of a QOZB to develop its business.  
An example of this issue would be an operating business QOZB that has operations both inside and 
outside of qualified OZs. 

b. Recommendation 

We recommend the following clarifying amendment to Treasury Regulation 1.1400Z2(d)-
1(d)(3)(v)(A): 

(A) Designated in writing. These amounts are designated in writing for the development of a trade 
or business in a qualified opportunity zone (as defined in section 1400Z-1(a)), including when 
appropriate the acquisition, construction, and/or substantial improvement of tangible property in 
such a zone that upon conclusion of the safe harbor period meets the 70% tangible property 
requirement. 

4. Clarify what it means to be in a WCSH period 

a. Background and Issues 

The primary focus of the WCSH in the regulations is on the nonqualified financial property (NQFP) 
requirement in section 1397C which essentially defines what a “reasonable amount of working 
capital” is in the context of working capital assets that are being used to develop a trade or business 
and/or acquire, construct or rehabilitate tangible business property. The WCSH is also a tool to help 
businesses manage the QOZB requirements during the start-up phase.  Businesses qualifying for the 
31-month or 62-month WCSH are provided additional safe harbors with respect to the requirements 
that: (1) 50% of the gross income of a QOZB be derived in the active conduct of a trade or business 
in a QOZ, (2) a substantial portion of the intangible property of a QOZB be used in the active conduct 
of a trade or business in a QOZ, and (3) 70% of tangible property be qualified opportunity zone 
business property.  Businesses qualify for these additional safe harbors only while they are in a 
WCSH period.  The regulations do not define what it means to be in a WCSH period.  One could take 
the position that a business is only in a WCSH period while it possesses working capital assets.  
Additionally, based on the examples in the regulations it appears that the working capital can be 
solely funded through equity investments and not debt.  This narrow interpretation limits the 
usefulness of the WCSH for many start-up businesses that are required to expend their QOF equity 
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in the early stages of the start-up period – leaving them with no working capital assets or working 
capital funded by debt rather than equity, and therefore uncertainty of whether they can rely on the 
WCSH for the remainder of their start-up period. Additionally, most construction projects are pay-
as-you-go under which they raise capital only when that capital is immediately needed for 
construction spending, and do not normally raise extra cash before its needed. Therefore, 
technically, such startups do not have any “working capital” on which the working capital safe harbor 
could be applied, and therefore technically cannot benefit from the various working capital safe 
harbors for startup businesses.  

For example, assume QOF G creates a partnership H to acquire land and construct a commercial 
building and acquires equity of H in exchange for a certain amount of cash on Date 1. H writes a plan 
with a 31-month schedule which shows the use of all of the Date 1 cash to acquire the land on Date 
1.  Additional capital for the construction phase of the project is expected to be provided by draws on 
a construction loan that H has secured.  As a result, H will not possess working capital assets from 
QOF equity or otherwise after Date 1 during the start-up period for the business.  

b. Recommendation 

To address this uncertainty, we recommend that the regulation define WCSH period as the 31-month 
period beginning with the date of infusion of working capital assets, regardless of when the working 
capital assets are consumed during that 31-month period and that working capital assets can be 
funded using any source - not only equity. 

We recommend the following amendment to add Treasury Regulation 1.1400Z2(d)-
1(d)(3)(vi)(D)(3): 

(3) Working Capital Safe Harbor Period. For purposes of this section, the Working Capital Safe 
Harbor Period is the 31-month period beginning with the date of infusion of working capital assets, 
regardless of whether all working capital assets are immediately spent or held for future use during 
that 31-month period. For purposes of paragraph (d)(3)(v)(A) and (d)(3)(vi)(A)(3), working capital 
assets include assets from any source, including, but not limited to, debt and equity sources. 

For the same reason, we would also recommend the following change to Treasury Regulation 
1.1400Z2(d)-1(d)(3)(vi)(D)(1) clarifying that this safe harbor can also apply when the startup does 
not have excess cash in its bank accounts: 

(D) Safe harbor for working capital and property on which working capital is being expended--(1) 
Working capital for start-up businesses. For start-up businesses utilizing the working capital safe 
harbor, if paragraph (d)(3)(v) of this section treats property of an entity that would otherwise be 
nonqualified financial property as being a reasonable amount of working capital because of 
compliance that comply with the three requirements of paragraphs (d)(3)(v)(A) through (C) of 
this section, the entity satisfies the requirements of section 1400Z-2(d)(3)(A)(i) only during the 
working capital safe harbor period(s) for which the requirements of paragraphs (d)(3)(v)(A) through 
(C) of this section are satisfied; however such property is not qualified opportunity zone business 
property for any purpose. 
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5. Reasonable Expectations Safe Harbor 

a. Background and Issue 

Most QOFs hold a limited partnership (LP) interest in a QOZB, meaning they have little or no control 
over the management of the entity. A typical investment process for a QOF LP includes proper due 
diligence to assess tax compliance risk, negotiations to incorporate controls and post investment 
monitoring. However, it is impossible to avoid compliance risk because LPs do not manage the day-
to-day operations of the QOZB.  Furthermore, any penalties assessed for lack of compliance are 
borne by the QOF investors. 

b. Recommendation 

In order to better align risk with control, we recommend that the Regulations provide a reasonable 
expectation safe harbor, like that of the NMTC program, except that we would change the definition 
of “control” to account for the fact that many QOFs are the majority owners of the QOZB. Under this 
safe harbor, an entity would be treated as a QOZB for the duration of the QOF’s investment in the 
entity if the QOF reasonably expects, at the time the QOF makes its investment in the entity that the 
entity will satisfy the requirements to be a QOZB (based on the QOF’s due diligence) and the QOF 
does not control the day to day activities of the entity.  

We recommend the following amendment be added to the Regulation as 1.1400Z2(d)-1(d)(7): 

(7) Qualifications 

(i) In general. Except as provided in paragraph (d)(7)(ii) of this section, an entity is treated as a 
qualified opportunity zone business for the duration of the QOF's investment in the entity if the QOF 
reasonably expects, at the time the QOF makes its first investment in the entity, that the entity will 
satisfy the requirements to be a qualified opportunity zone business under paragraph (d) of this 
section throughout the entire period of the QOF’s investment. 

(ii) Control 

(A) In general. If a QOF controls or obtains control of an entity at any time during the investment 
period, the entity will be treated as a qualified opportunity zone business only if the entity 
satisfies the requirements of paragraph (d) of this section throughout the entire period the 
QOF controls the entity. 

(B) Definition of control. Control for this purpose is control over the day-to-day activities and 
major decisions of the entity. For this purpose, owning more than 50% of the capital or 
profits interests in a partnership shall not, in and of itself, be treated as having day-to-day 
control. Additionally, having consent rights over certain major decisions of the entity, or 
having the right to receive reports and information from the entity, shall not be treated as 
having day-to-day control. Having the unilateral right to change the business plan of the 
entity is considered as having day-to-day control. 
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