
PENNSYLVANIA HOUSING FINANCE AGENCY (2009 APPLICATION) 

Tax Credit Program  
General Overview Requirements 

The Low-Income Housing Tax Credit Program ("Tax Credit Program") is a federal 
program created by the 1986 Tax Reform Act and amended pursuant to several 
subsequent Budget Reconciliation Acts.  The Pennsylvania Housing Finance Agency 
("Agency") is the Commonwealth agency responsible for the administration of the Tax 
Credit Program.  The purpose of the Tax Credit Program is to assist in the creation and 
preservation of affordable housing for low-income households.  The Allocation Plan 
containing the criteria to be used in distributing the Tax Credits based upon the housing 
needs of the Commonwealth is located in the Multifamily Housing Program Guidelines. 

The Tax Credit Program makes available to owners of and investors in low-income 
rental housing developments a Tax Credit which is a dollar-for-dollar reduction of their 
federal tax liability.  The Tax Credit may be taken for a 10 year period provided that the 
development remains in compliance with the Tax Credit Program.  All information and 
summaries are provided as a general overview only.  Applicants must consult their own 
tax advisors and may be required to provide opinions from qualified professionals 
regarding any aspect of their development.   
 
Property Eligibility Requirements 

• Be located within the Commonwealth. 

• Make all units available to the general public and allow units to be occupied in 
accordance with all federal, state, and local laws, including fair housing and 
accessibility laws. 

• Be suitable for occupancy and comply with all applicable federal, state, and local 
building and health codes. 

• Meet all requirements of the Internal Revenue Code (the “Code”) and applicable 
federal laws relating to rental housing. 

• Provide a permanent, decent, safe, and sanitary structure for year round residential 
use on a non-transient basis. 

• Be located in a geographic area which does not have competing developments, 
including developments with rental assistance contracts resulting in an undue 
concentration of rent-restricted or market rate units in a specific location. 

• Provide new units, substantially improve the quality of or preserve existing units, or 
preserve existing federally assisted/subsidized housing units. 

• Address a demonstrated housing need. 

 

Non-Transient Housing 

The building may not be used for transient housing.  A tenancy is considered to be 
transient if the initial lease term is less than six months.  An exception is provided for 
qualified single room occupancy (“SRO”) housing which permits housing units to be 
rented on a monthly basis provided the unit is not used to house the homeless. 

Transitional housing for the homeless is eligible under the Tax Credit Program 
providing the following criteria are met:  the facility is used to promote independent 
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living within a 24 month period as defined by Section 103 of the Stuart B. McKinney 
Homeless Assistance Act;  a government entity or a qualified nonprofit provides 
supportive services to the tenants to assist them in locating and retaining permanent 
housing;  and the living unit consists of sleeping accommodations, kitchen, and 
bathroom facilities.  

The “qualified basis” (as defined in the Code) of transitional housing for the homeless 
may be increased by the lesser of: 

 (1) that portion of the eligible basis of the building that is used to provide 
supportive services designed to assist the tenants in locating and retaining 
permanent housing, or 

 (2) 20% of the qualified basis of the building. 

Income Targeting Restrictions 

Individuals occupying a Tax Credit qualified unit must meet the income qualifications 
for their particular household size at the applicable percentage of the median gross 
income established for the county in which the unit is located. 

The minimum set-asides of low-income units necessary to qualify a portion of the 
development for the Tax Credits are listed below. For the entire development to be 
eligible for the Tax Credits, all units must be rented to tenants at or below the 
specified minimum set-aside rate of 50% or 60% of area median gross income. 

 (1) At least 20% of the rental units must be rented to tenants with qualifying 
income at or below 50% of area median gross income, or 

 (2) At least 40% of the rental units must be rented to tenants with qualifying 
income at or below 60% of area median gross income. 

In order to process the Application, program applicants must choose a set-aside 
election at the Application stage.  The minimum set-aside election will be reflected in 
the Indenture of Restrictive Covenants Agreement (“Restrictive Covenants 
Agreement”) which is executed at the time the Allocation Carryover Agreement is 
executed. Any modification to the set-aside election must be approved by the 
Agency prior to the execution of the Restrictive Covenants Agreement.  Owners have 
until the close of the first year of the Tax Credit period to comply with the minimum 
set-aside of low-income units as set forth in their Restrictive Covenants Agreement.  
Developments failing to maintain, through the entire compliance period, the 
applicable percentage of low-income units are subject to, at a minimum, a partial 
recapture of the Tax Credits. 

Qualifying income of tenants includes wages and salaries, alimony and child support 
payments, social security payments, unemployment compensation, welfare, and 
income producing assets and investments. The development owner, when 
determining qualifying income, must comply with U. S. Department of Housing and 
Urban Development ("HUD") regulations set forth in 24 CFR Section 813.106 (as 
amended). 

A chart showing maximum income levels, by county, for various household sizes at 
both 50 and 60 percent levels of area median gross income is located in the 
Multifamily Housing Application Instructions. (This information will be updated from 
time to time and may change during the processing of an Application.) 
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PLEASE NOTE:  If an owner elects the 20% at 50% set aside, all low-income units 
included in determining the qualified basis must be rented to tenants whose income 
does not exceed 50% of area median income. 
 

Qualified Low-Income Building 

A low-income building must meet the requirements for a qualified, low-income 
building no later than the close of the first year of the Tax Credit period.  The Tax 
Credit period begins in the calendar year that the building is placed-in-service, or at 
the election of the owner, the following year after it is placed-in-service.  At cost 
certification, the owner must indicate on the Owner’s Certification of Placed-In-
Service Date form for each building the start of the Tax Credit period and whether or 
not an election was made to defer the start of the Tax Credit period.  Owners may 
not claim Tax Credits until they submit these forms to the Agency and the IRS form 
8609 is issued.  

Restricted Rents 

The gross rent limitation, which includes an allowance for all tenant-paid utilities 
except telephone, is based on unit size rather than household size.  For 
developments containing SRO or efficiency units, rents are based on one individual 
occupying the unit.  Rents for units consisting of one or more separate bedrooms are 
based on 1.5 individuals for each separate bedroom.  A chart detailing maximum 
allowable rents by unit size at 20%, 40%, 50% and 60% of area median income in 
each county of the Commonwealth is provided in the Multifamily Housing Application 
Instructions.  Although an individual occupying a one bedroom unit may be charged 
rent equivalent to 1.5 individuals at the applicable income level, the individual's 
income may still not exceed the applicable income for a one person household. 

The gross rent limitation applies only to the tenant-paid portion of rent including 
tenant-paid utilities.  It does not include Section 8 rental assistance or any other 
comparable rental assistance.  The gross rent limitation also excludes payments to 
Tax Credit development owners for supportive services which are paid for by a 
qualified nonprofit organization or government agency and whose planned programs 
are designed to either assist tenants to live independently or to assist tenants in 
locating and retaining permanent housing. 

A tenant residing in a Rural Development Section 515 development may have 
his/her rent increased as his/her income increases in accordance with Section 515 
requirements, even though the rent may exceed that allowed under the Code.  The 
rule governing the increase of tenant rent above the gross allowable rent applies only 
if the tenant receives at least $1.00 of assistance and the property is a post-1990 
development. 

The cost of services that are required as a condition of occupancy must be included 
in the calculation of gross rent even if federal or state law requires that the services 
be offered to tenants of the building.  Services that are optional and are not required 
as a condition of occupancy are not required to be included in the gross rent 
calculation.  If continual or frequent nursing, medical, or psychiatric services are 
provided, there is a presumption that the services are not optional and the building is 
not eligible for the Tax Credits. 
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Pursuant to Revenue Procedure Ruling 94-57, the IRS will treat the gross rent for the 
low-income units as taking effect on the date the Agency initially allocates a housing 
credit dollar.  For developments executing a Carryover Allocation Agreement, the 
initial allocation would be the date the Agency executes the Carryover Allocation 
Agreement.  An owner may elect to treat the gross rent as taking effect on the date 
the building is placed-in-service, provided an election to do so is made before the 
placed-in-service date.  Tax credit applicants will be required to elect, in their Tax 
Credit Application, the appropriate date for establishing gross rent. 

Placed-In-Service Date 

For developments to be eligible for Tax Credits, the developer must obtain an 
allocation of Tax Credits no later than the last day of the calendar year in which the 
development is completed and placed-in-service pursuant to  IRS Advance Notice 
88-116.  The placed-in-service date for new construction is the date on which the 
building is ready and available for its intended function, i.e. the date on which the first 
unit in the building is certified as being suitable for occupancy in accordance with 
state or local law.  For an existing building that is suitable for occupancy, the 
placed-in-service date for the acquisition Credit is the date when ownership of the 
building transfers to the new owner.  If the building was not occupied or suitable for 
occupancy at the time of purchase, the placed-in-service date for the acquisition 
Credit is the same as that of the rehabilitation Credit.  Rehabilitation expenditures 
for existing buildings are considered to be placed-in-service at the close of any 
twenty-four (24) month period over which such expenses are aggregated. (Note 
– Costs must be incurred during the selected 24 month period to be included in 
eligible basis.)  Acquisition Credits that have been allocated to an occupied building 
may not be claimed by the owner until the rehabilitation Credits are claimed.  

Units Available to the General Public 

Units must be made available to the general public and may not be restricted to 
members of a particular social organization, religious group, or provided by an 
employer for its employees.  Generally, a residential rental unit is available for use by 
the general public if the unit is rented in a manner consistent with housing policy 
governing nondiscrimination, as evidenced by rules or regulations of HUD and other 
applicable fair housing laws.  However, owners may target a particular type of 
occupant such as the elderly, individuals with mental or physical disabilities, or the 
homeless provided that the targeting does not violate HUD's nondiscrimination 
provisions or fair housing laws.  The IRS may determine that these marketing 
programs are not consistent with “general public”.  Hence, marketing to specific 
tenant populations or particular types of employers (i.e. teachers, firefighters, etc.) 
may violate IRS rules. 

A prospective tenant may not be denied admission into a Tax Credit property 
because of holding a voucher or certificate of eligibility under Section 8 of the 
Housing Act of 1937; if they are otherwise eligible. 

Ineligible Developments 

Pursuant to Treasury Regulation 1.42-9, hospitals, nursing homes, sanitariums, life 
care facilities, and intermediate care facilities for persons with mental and physical 
handicaps or disabilities are not eligible for Tax Credits since the units are not 
available for use by the general public.  Trailer parks are also ineligible for the Tax 
Credits. 
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Dwelling units occupied by all full time students are generally not eligible to receive 
Tax Credits unless one of the following conditions is being met: 

 (1) The student is receiving assistance under Title IV of the Social Security Act. 

 (2) The student is enrolled in a job training program receiving assistance under 
the Job Training Partnership Act or under other similar federal, state, or local 
laws. 

 (3) The student is a single parent with minor children and none of the persons 
living in the unit, including the minor children, are dependents of a third party.  
(Exception:  A child may be dependent of a non-resident parent.) 

 (4) The unit is occupied by married students who file a joint income tax return. 

Developments receiving Section 8 Moderate Rehabilitation Assistance or similar 
assistance (as defined by the IRS) are not eligible for Tax Credits pursuant to 
Section 42(c)(2) of the Code.  SRO buildings that receive Section 8 Moderate 
Rehabilitation Assistance under the Stuart B. McKinney Homeless Assistance Act 
are eligible to apply for Tax Credits. 

Preservation of Agricultural Land 

The Agency is committed to preservation of the Commonwealth's primary agricultural 
lands.  Multifamily or single family housing developments proposed for certain priority 
agricultural lands as defined in Executive Order 2003-2 may not be eligible for Agency 
funding.  Priority agricultural lands include lands that are currently in active non-timber 
agricultural use and that have been in such use for the preceding three years, lands that 
are subject to specific land use restrictions, and/or lands that are classified as unique or 
prime agricultural lands by applicable federal or state agencies. 
 
The Agency will evaluate developments involving conversion of lands in these 
categories and may deny funding unless specific economic and environmental concerns 
support the conversion.  The Agency will continue to actively encourage both single 
family and multifamily housing development in rural communities as long as the affected 
lands meet all applicable program funding criteria. 
 
Equal Opportunity 

The equal opportunity policy adopted by the Board of the Agency is as follows: 
 
It is the policy of the Pennsylvania Housing Finance Agency to actively encourage and 
ensure minority and female participation in the ownership, development, design, 
financing, construction, and management of multifamily housing developments that 
receive funding from this Agency. 
 
To further this policy, the Agency will develop a technical assistance and outreach effort 
to increase minority and women’s business enterprise (“M/WBE”) participation in Agency 
financed developments.  The Agency will provide technical assistance to development 
owners and their development teams on how to identify and include minority and female 
vendors and establish ongoing working relationships with these enterprises.  Agency 
staff will also coordinate efforts with state and local M/WBE technical assistance 
providers and certification offices to apprise M/WBE firms of opportunities available from 
Agency programs. 
 
Agency staff will review this Equal Opportunity Policy with loan program applicants. 
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Categories of Tax Credits 

A development meeting all of the preceding eligibility requirements may qualify for one 
or more of the five categories of Tax Credits explained below.  
 
• New Construction 

Tax Credits for new construction are based on a present value of 70 percent of the 
qualified basis of a building over the 10 year period provided the development is not 
federally assisted.  This applicable percentage, determined monthly by the IRS, is 
approximately nine percent.  The amount of Tax Credits is determined by applying 
the applicable percentage to the qualified basis of the development.  For 
developments receiving federal assistance, see “Federally Assisted Developments” 
below. 

• Rehabilitation 
In order for a development to qualify for a Rehabilitation Tax Credit, rehabilitation 
expenditures must equal at least $3,000 per unit or 10 percent of the adjusted basis 
of the building, whichever is greater.  For properties that are acquired from a 
governmental unit, at the election of the owner, the 10 percent rule for expenditures 
will not apply provided the owner is willing to waive the 70 percent present value Tax 
Credit and accept the present value of 30 percent of the qualified basis of the 
building over the 10 year period.  Rehabilitation expenditures may be aggregated for 
a 24 month period provided these costs are chargeable to a capital account and can 
be included in eligible basis pursuant to Section 42(d) of the Code.  Expenses that 
are deducted in the year in which they are incurred or paid are not includible in the 
eligible basis. 

Tax Credits for rehabilitation expenditures are based on a present value of 70 
percent of the qualified basis of a building over the 10 year period provided the 
expenditures are not receiving federal assistance.  This applicable percentage, 
determined monthly by the IRS, is approximately nine percent.  The amount of Tax 
Credits is determined by applying the applicable percentage to the qualified basis of 
the rehabilitation costs.  For developments receiving federal assistance, see 
"Federally Assisted Developments" below. 

• Acquisition 
Tax Credits for the acquisition of an existing building are not permitted unless 
rehabilitation costs equal to the greater of $3,000 per unit or 10% of adjusted basis 
will be or have been incurred on the building.  In general, an acquired building is 
eligible for Tax Credits if it meets the following requirements: 

 (1) The building is acquired by purchase from an unrelated party in a transaction 
in which the owner's basis is not determined with reference to the seller's 
basis in the building, and 

 (2) A period of 10 years has elapsed between the time of acquisition and the 
later of: 

(a) the date the building was last placed-in-service; or 

(b) the date of the most recent unqualified substantial improvement of the 
building.  A substantial improvement is one costing 25% or more of the 
adjusted basis of the building and incurred within a 24 month period. The cost 
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of the improvement could not have been amortized over five years under 
Section 167(k) of the Code. 

An exception from the 10 year placed-in-service rule is for owner-occupied 
single family dwelling units that have been used only as the principal 
residence of each owner in the 10 years prior to when the building is acquired 
by the developer.  Additional exceptions to the above eligibility requirements 
for an acquisition Credit are listed under Section 42(d)(2)(D) and Section 
42(f) of the Code. 

The Tax Credit for acquisition expenditures is based on a present value of 30 
percent of the qualified basis of the building over the 10 year period.  This applicable 
percentage, determined monthly by the IRS, is approximately four percent.  The 
amount of Tax Credits is determined by applying the applicable percentage to the 
qualified basis of the building.  The qualified basis of the building is determined after 
a value attributable to the land has been deducted. 
 

• Federally Assisted Developments 
A federally assisted development is a property that receives federal assistance, 
directly or indirectly, in the form of a grant or a below market rate federal loan.  A 
below market rate federal loan is a loan that is funded in whole or in part by federal 
funds at a rate below the Applicable Federal Rate (the "AFR") as of the date the loan 
is made.  If a federal agency makes a grant to a city and the city uses these funds to 
make a loan to a development at a rate that is below AFR, the loan funds are 
considered to be “below market” and the development will be considered to be 
“federally assisted”.  Loans under the Community Development Block Grant 
(“CDBG”) program are excluded from this category. 

Developments receiving an outright grant must deduct the amount of the grant from 
the adjusted basis of the property to arrive at the eligible basis.  An owner whose 
development is receiving a below market rate federal loan may either deduct the 
amount of the loan from the adjusted basis of the property and receive a 70% 
present value Credit on the remaining basis or not deduct it and receive a 30% 
present value Credit on the full amount of the qualified basis. 

Developments receiving funds provided under the federal HOME Investment 
Partnerships Act (“HOME funds”) are generally not considered federally subsidized, 
therefore they are eligible for the 70% present value credit, provided that 40% or 
more of the residential units in each and every building in the development are 
occupied by individuals whose income does not exceed 50% of area median income.  
Developments subject to this provision will not be eligible for the increase in eligible 
basis otherwise available to developments located in a qualified census tract or 
difficult development area.  An owner whose development is located in a qualified 
census tract or difficult development area may choose to either deduct the HOME 
funds from adjusted basis and receive the 130% increase on the reduced basis or 
keep the HOME funds in basis and apply for the 30% Tax Credit on the full amount 
of the qualified basis in lieu of the 70% Tax Credit on the reduced basis.  An owner 
may not designate which of the buildings in the development are receiving HOME 
funds.  All buildings in the development will be considered the recipient of HOME 
funds. 

A development underwritten with HOME funds or any federal funds as a loan at the 
AFR in order to maintain the 30% increase in eligible basis must provide a pro-forma 
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which supports the development’s ability to repay principal and interest.  The pro-
forma must be approved by both the financial institution (or entity providing the 
federal funds) and the Tax Credit syndicator (or entity purchasing the Tax Credits).  
A development underwritten with HOME funds at the AFR may not be required to 
meet the set-aside requirements previously described. 
 

• Tax Exempt Bond Financed Developments 
Refer to the Multifamily Housing Program Guidelines for information concerning the 
eligibility of these developments for Tax Credits. The pertinent sections are the 
Qualified Allocation Plan and the section entitled Volume Cap for Tax Exempt Bond 
Financing. 

Nonrecourse Debt and/or Grant 

A grant, whether state or local, to the development will cause a reduction to the eligible 
basis of the development unless the grant is recognized as income to the partnership.  
Any federal grant automatically reduces eligible basis.  Owners that include grants in 
their Tax Credit Applications must either reduce their basis or provide documentation 
that allows these funds to remain in basis. 

All applicants are expected to be thoroughly familiar with the "At Risk Rules" of Section 
42(k) of the Code.  If the applicant has indicated a type of financing such as related party 
financing, seller financing, or a nonprofit loan that might come under the At Risk Rule 
provision, the applicant must submit a certification as to why this type of financing is not 
in violation of the At Risk Rules. The certification must be provided by the owner, 
acknowledged by the investor, and must provide specific reference to the appropriate 
section of the Code or relevant accounting procedures permitting this type of financing to 
remain in basis. 

Calculation of the Tax Credit  

After determining the type of Tax Credit(s) for the proposed development, the amount of 
Tax Credits can be determined by following a five step process as outlined below: 
 
Step 1 - determine the eligible basis for the type of Tax Credit(s) requested; 

Step 2 - determine whether the building is located in a qualified census tract (“QCT”) or 
difficult development area (“DDA”); 

Step 3 - determine the applicable fraction of low-income units; 

Step 4 - determine the qualified basis for the type of Tax Credit(s) requested; and 

Step 5 - multiply the qualified basis of each type of Tax Credit by the applicable 
percentage to determine the Tax Credit amount. 

• Determination of Eligible Basis 
(1) Adjusted Basis. Amounts includible in adjusted basis are amounts chargeable to 

a capital account, of a nature subject to an allowance for depreciation, and 
incurred before the close of the first taxable year of the Tax Credit period for such 
building.  For new construction and/or rehabilitation (considered the “new 
building”), these costs may include, but are not limited to: construction costs 
including on-site improvements, builder’s general overhead, builder’s profit, 
builder’s general requirements, bond premium or letter of credit cost for 
assurance of completion, and building permits; architect design and supervision 
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fees; legal fees; accounting fees; engineering fees; construction loan interest; 
construction financing fees; real estate taxes; insurance during construction; and 
developer's fee.  Off-site improvements and building demolition costs of an 
existing building are not includible in basis.  Rehabilitation expenditures are 
incurred for a consecutive 24 month chosen by the owner.  Only costs incurred 
during that 24 month period may be included in the eligible basis of the building.  

Acquisition costs (attributable to the existing building) may include, but are not 
limited to, structures, title and recording, and reasonable legal fees associated 
with the cost of acquiring the building. 

Note: Any off-site improvements included in the eligible basis of the development 
must be supported by a Private Letter Ruling from the IRS. 

(2) Eligible Basis. To determine eligible basis of the existing or new buildings from 
the adjusted basis, the following must be taken into consideration: 

(a) If supportive services are being provided to the tenants, the costs associated 
with that portion of the new building that is being used to provide the services is 
limited to the lesser of: 

• such eligible basis of the new building that is actually used to provide 
supportive services to the tenants, or 

• 20 percent of the eligible basis of the new building without regard to the 
portion providing the supportive services. 

(b) If applying for the acquisition credit for an existing building, land must be 
deducted from the adjusted basis. 

(c) All grants whether federal, state, or local must be deducted from the adjusted 
basis.  If a federal grant is made to the building or the operation of that building 
during the 15 year compliance period, the eligible basis of that building must be 
reduced by the amount of the grant. 

(d) Historic rehabilitation tax credits must be deducted from the adjusted basis 
prior to arriving at the eligible basis of the new building. 

(e) Nonqualified non-recourse financing not obtained from a qualified commercial 
lender as defined by the "At Risk Rules" set forth in the Code must be deducted 
from basis.  Non-recourse financing includes any amount for which the owner is 
protected from loss.  It also includes any amount that was borrowed from a 
person who has an interest in the property or from a person related to a person 
having an interest in the property. 

A final determination of the property's eligible basis is made at the end of the first year of 
the Tax Credit period.  This allows an owner to include in the eligible basis costs such as 
landscaping that may not be incurred until after the building is placed-in-service. 

• Increased Eligible Basis For High Cost Areas 

A building located in a QCT or DDA may have its eligible basis, for purposes of the 
new construction credit or rehabilitation expenditures credit, increased to 130% of 
the eligible basis.  Mere location does not automatically entitle a building to receive a 
higher amount of Tax Credit.  The Agency will still determine the amount of Tax 
Credits needed to assure the development’s feasibility and long term viability. 
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A QCT is a census tract designated by HUD either in which at least 50% of the 
households have an income that is 60% or less of the area median gross income for 
such year or that has a poverty rate of at least 25 percent. 

A DDA is an area designated by HUD as having high construction, land, and utility 
costs relative to area median gross income and fair market rent levels. 

A list of all QCTs and DDAs in Pennsylvania as determined by HUD is provided in 
the Application Instructions. (The list may be updated during processing.  

• Applicable Fraction of Low-Income Units 

The applicable fraction is the lesser of the percentage of low-income units to the total 
amount of residential units in the building (“unit fraction”) or the percentage of low-
income units’ floor space to the total floor space of all residential rental units (“floor 
space fraction”). 

The applicable fraction is determined on the date of the allocation of Tax Credits and 
may not decrease during the compliance period as set forth in the Code.  Any 
decrease in the low-income units will result in a partial recapture of the Tax Credits. 

• Determination of Qualified Basis 

The qualified basis of the building is determined by multiplying the eligible basis by 
the applicable fraction. 

• Applicable Percentage 

To calculate the amount of the Tax Credit, the applicable percentage is applied to the 
qualified basis of the building.  The applicable percentage is determined monthly by 
the IRS.  In processing an Application, the Agency will use the applicable percentage 
for the initial month of each processing cycle.  As an example, October 2008 Credit 
Percentages, as published by the IRS, will be applied to developments competing in 
the 2009 deadline cycle.  The applicable percentage established at the initial 
Application will be utilized until the owner and Agency have locked into the applicable 
Tax Credit percentage for the development.  The owner may elect to either fix the 
applicable percentage when the Carryover Allocation Agreement is executed or to 
wait until the building is placed-in-service.  However, the reservation amount is the 
maximum amount that the development may receive no matter what the applicable 
percentage rate is in the future.  Applications for additional Tax Credits will only be 
accepted from a development with increased costs and not due to changes in the 
applicable percentage. 

Pursuant to Section 42(b)(2)(A)(ii)(I) of the Code, the owner may elect to set the 
applicable percentage for the month in which a Carryover Allocation of Tax Credits is 
issued provided the document is executed by both the Owner and this Agency no 
later than the last business day of the month of the Carryover Allocation.  A lock-in to 
an applicable percentage may result in a loss of Tax Credits if the locked-in rate is 
less than the rate at initial Application. 

If the owner elects not to fix the applicable percentage for the month the Carryover 
Allocation is issued, then the applicable percentage will be determined the month the 
building is placed-in-service.  A building is considered to be placed-in-service as 
follows: 

(1) New Construction - the date the building is ready and available for its 
intended function. 
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(2) Rehabilitation - rehabilitation expenditures are considered placed-in-service 
at or before the close of any consecutive 24-month period over which such 
expenditures are aggregated. 

(3) Building Acquisition - for a building that is already occupied or suitable for 
occupancy, the placed-in-service date is the date when ownership of the 
building transfers to the new owner.  If the building was not occupied at the 
time of purchase, the placed-in-service date is the same as that of the 
rehabilitation expenditures.  

Pursuant to Section 1.92-8 of the Treasury Regulations, an owner who has elected 
to lock into the applicable percentage for a property under Section 42(b)(2)(A)(ii)(I) or 
Section 42(e)(1) of the Code may not have the election rescinded whether or not the 
actual binding agreement is rescinded under state law.  This applies to the same 
owner or a new owner who might be applying for Tax Credits in a subsequent tax 
year for the same property(s). 
 

Determination of Maximum Amount of Tax Credits 
When determining the amount of Tax Credits to be reserved for the development, the 
Agency may only reserve the amount of Tax Credits necessary to ensure the financial 
feasibility and long-term viability of the development.  The Agency will determine the 
amount of Tax Credits based upon a review of the development costs and permanent 
funding sources (considered the “need calculation”), the qualified basis of the 
development and the Maximum Basis allowable to the development. Tax Credits will be 
issued on the lesser of these calculations. In determining the need for the Tax Credits, 
all sources of financing are reviewed.  Each financing letter must include the terms of the 
loan including all financing fees.  Any conventional permanent loan must have a 
minimum term of 15 years with a fixed rate, and a debt coverage ratio between 115 and 
125 percent, (except for Rural Housing loans which may have a debt service coverage 
ratio as low as 110%) in the initial operating period and a minimum debt coverage ratio 
of 110% in year 15. 

Upon the issuance of a reservation of Tax Credits, a worksheet is provided to the 
applicant which shows the approved development costs, the eligible basis and qualified 
basis of the development, and the calculation of the Maximum Basis.  Once a 
reservation letter is issued, the applicant for the Tax Credits will have fifteen (15) 
business days from the reservation date to notify the Agency in writing of any 
discrepancy on the worksheet.   

A development’s costs, subsidies, financing, and allocable Tax Credits will be evaluated 
at least three times during the processing period: 

(1)  upon application for the Tax Credits; 
(2)  upon review of the 10% test, which is a component of the Carryover Allocation 

Agreement for the allocation of Tax Credits; and 
(3)  after the building is completed and placed-in-service but prior to the issuance of 

IRS Form No. 8609. 
 

Certifications of the applicant and documentation will be required to be submitted at 
each stage to allow the Agency to properly evaluate any changes to the development’s 
initial Application.  Any material change in the development’s Application at any time 
during the process may result in a loss of Tax Credits, a recapture of the Tax Credits or 
a required submission of a new Tax Credit Application.   
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The determination of Tax Credits by the Agency is not a representation or warranty as to 
the development’s feasibility, viability, or eligibility to claim Tax Credits. 

 

Multiple Building Developments 

A development may include multiple buildings if it has similarly constructed units, is 
located on the same or contiguous tracts of land, is owned by the same person for 
federal income tax purposes, and is financed pursuant to a common plan of financing.  A 
development with multiple buildings that is proposing a mixed income structure must 
have low-income units in each building of the development.  The final applicable fraction 
of the building is determined at the time the building is deemed to be placed-in-service.  
The applicable fraction is reflected in the qualified basis on the IRS Form No. 8609 
issued for that building at placement in service.  Once determined, the applicable 
fraction will remain in place for the building for the entire compliance period. 

Scattered site buildings on noncontiguous tracts of land may also qualify for Tax Credits 
if the development meets all of the other requirements described in the preceding 
paragraph and the development is 100 percent rent and income restricted; however, 
costs associated with the development of a separate community building will not be 
eligible for Tax Credits unless the building contains a residential rental non-management 
unit. 

 

Compliance Procedures 

The Agency has established a procedure to notify the IRS of developments that are not 
in compliance with the Code throughout the compliance period.  To ensure compliance, 
the Agency has compiled a Compliance Manual, which is available on the Agency’s 
website and provided to owners who receive a carryover allocation of Tax Credits.  For 
further details on the compliance monitoring procedures, refer to the Allocation Plan 
located in the Multifamily Housing Program Guidelines. 
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