PART II—INBOUND TRANSACTIONS
SEC. 14401. B ASE EROSI ON AN D AN TI-ABU SE TAX.

(a) I MPOSITION OF TAX.—Subchapter A of chapter 1 is amended by
adding at the end the following new part:

‘‘PART VII—BASE EROSION AND ANTI-ABUSE
TAX
‘‘Sec. 59A. Tax on base erosion paym ents of taxpay ers with substantial gross receipts.
‘‘SEC. 59A. TAX ON B ASE ERO SIO N PAYM EN TS O F TAXPAYERS WI TH
SU B STAN TI AL G RO SS REC EIPTS.

‘‘(a) I MPOSITION OF TA X.—There is hereby imposed on each
applicable taxpayer for any taxable year a tax equal to the base erosion
minimum tax amount for the taxable year. Such tax shall be in
addition to any other tax imposed by this subtitle.
‘‘(b) BASE E ROSION MINIMUM TAX A MOUNT.—For purposes of
this section—
‘‘(1) I N GE NERAL .—Except as provided in paragraphs (2) and
(3), the term ‘base erosion minimum tax amount’ means, with
respect to any applicable taxpayer for any taxable year, the
excess (if any) of—
‘‘(A) an amount equal to 10 percent (5 percent in the case
of taxable years beginning in calendar year 2018) of the
modified taxable income of such taxpayer for the taxable year,
over
‘‘(B) an amount equal to the regular tax liability (as
defined in section 26(b)) of the taxpayer for the taxable year,
reduced (but not below zero) by the excess (if any) of—
‘‘(i) the credits allowed under this chapter against
such regular tax liability, over

‘‘(ii) the sum of—
‘‘(I) the credit allowed under section 38 for the
taxable year which is properly allocable to the
research credit determined under section 41(a), plus
‘‘(II) the portion of the applicable section 38
credits not in excess of 80 percent of the lesser of
the amount of such credits or the base erosion
minimum tax amount (determined without regard
to this subclause).
‘‘(2) MODIFICATIONS FOR TAXABLE YEARS BEGINNING AFTER
2025.—In the case of any taxable year beginning after December
31, 2025, paragraph (1) shall be applied—
‘‘(A) by substituting ‘12.5 percent’ for ‘10 percent’ in
subparagraph (A) thereof, and
‘‘(B) by reducing (but not below zero) the regular tax
liability (as defined in section 26(b)) for purposes of
subparagraph (B) thereof by the aggregate amount of the
credits allowed under this chapter against such regular tax
liability rather than the excess described in such
subparagraph.
‘‘(3) I NCREASED RATE FOR CERTAIN BANKS AND S ECURITIES DEALERS .—
‘‘(A) I N GE NERAL .—In the case of a taxpayer described in
subparagraph (B) who is an applicable taxpayer for any
taxable year, the percentage otherwise in effect under
paragraphs (1)(A) and (2)(A) shall each be increased by one
percentage point.
‘‘(B) TAXPA YER DESCRIBED .—A taxpayer is described
in this subparagraph if such taxpayer is a member of an
affiliated group (as defined in section 1504(a)(1)) which
includes—
‘‘(i) a bank (as defined in section 581), or
‘‘(ii) a registered securities dealer under section
15(a) of the Securities Exchange Act of 1934.
‘‘(4) A PPLICABLE SECTION 38 CREDITS .—For purposes of paragraph (1)(B)(ii)(II), the term ‘applicable section 38 credits’ means
the credit allowed under section 38 for the taxable year which
is properly allocable to—
‘‘(A) the low-income housing credit determined under
section 42(a),
‘‘(B) the renewable electricity production credit determined under section 45(a), and
‘‘(C) the investment credit determined under section 46,
but only to the extent properly allocable to the energy credit
determined under section 48.
‘‘(c) MODIFIED TAXABLE I NCOME .—For purposes of this section—
‘‘(1) I N GENERAL .—The term ‘modified taxable income’ means the
taxable income of the taxpayer computed under this chapter for
the taxable year, determined without regard
to—
‘‘(A) any base erosion tax benefit with respect to any base
erosion payment, or
‘‘(B) the base erosion percentage of any net operating loss
deduction allowed under section 172 for the taxable year.
‘‘(2) BASE EROSION TAX BENEFIT .—

‘‘(A) I N GENERAL.—The term ‘base erosion tax benefit’
means—
‘‘(i) any deduction described in subsection (d)(1) which
is allowed under this chapter for the taxable year with
respect to any base erosion payment,
‘‘(ii) in the case of a base erosion payment described
in subsection (d)(2), any deduction allowed under this
chapter for the taxable year for depreciation (or
amortization in lieu of depreciation) with respect to the
property acquired with such payment,
‘‘(iii) in the case of a base erosion payment described
in subsection (d)(3)—
‘‘(I) any reduction under section 803(a)(1)(B) in
the gross amount of premiums and other consideration on insurance and annuity contracts for
premiums and other consideration arising out of
indemnity insurance, and
‘‘(II) any deduction under section 832(b)(4)(A)
from the amount of gross premiums written on
insurance contracts during the taxable year for
premiums paid for reinsurance, and
‘‘(iv) in the case of a base erosion payment described
in subsection (d)(4), any reduction in gross receipts with
respect to such payment in computing gross income of
the taxpayer for the taxable year for purposes of this
chapter.
‘‘(B) TA X BE NEFIT S DI S RE G AR DE D IF TA X WI TH H ELD O N
BASE ER O SIO N P A YM E NT .—
‘‘(i) I N GE NERAL .—Except as provided in clause (ii),
any base erosion tax benefit attributable to any base
erosion payment—
‘‘(I) on which tax is imposed by section 871 or
881, and
‘‘(II) with respect to which tax has been
deducted and withheld under section 1441 or 1442, shall
not be taken into account in computing modified taxable
income under paragraph (1)(A) or the base
erosion percentage under paragraph (4).
‘‘(ii) E XCEPTIO N.—The amount not taken into account
in computing modified taxable income by rea- son of
clause (i) shall be reduced under rules similar to the
rules under section 163(j)(5)(B) (as in effect before the
date of the enactment of the Tax Cuts and Jobs Act).
‘‘(3) SPECIAL RULES FOR DETERMINING INTEREST FOR WHICH
DEDUCTION ALLOWED .—For purposes of applying paragraph (1),
in the case of a taxpayer to which section 163(j) applies for the
taxable year, the reduction in the amount of interest for which a
deduction is allowed by reason of such subsection shall be
treated as allocable first to interest paid or accrued to persons
who are not related parties with respect to the taxpayer and then
to such related parties.
‘‘(4) BASE EROSION PERCENTAGE .—For purposes of paragraph (1)(B)—
‘‘(A) I N GE NERAL .—The term ‘base erosion percentage’
means, for any taxable year, the percentage determined by
dividing—
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‘‘(i) the aggregate amount of base erosion tax benefits of the taxpayer for the taxable year, by
‘‘(ii) the sum of—
‘‘(I) the aggregate amount of the deductions
(including deductions described in clauses (i)
and
(i) of paragraph (2)(A)) allowable to the taxpayer
under this chapter for the taxable year, plus
‘‘(II) the base erosion tax benefits described
in clauses (iii) and (iv) of paragraph (2)(A) allow- able
to the taxpayer for the taxable year.
‘‘(B) CERTAIN ITEMS NOT TAKEN INTO ACCOUNT.—The
amount under subparagraph (A)(ii) shall be determined
by not taking into account—
‘‘(i) any deduction allowed under section 172, 245A, or
250 for the taxable year,
‘‘(ii) any deduction for amounts paid or accrued for
services to which the exception under subsection (d)(5)
applies, and
‘‘(iii) any deduction for qualified derivative pay- ments
which are not treated as a base erosion payment by reason
of subsection (h).
‘‘(d) B ASE E ROSION PAYME NT .—For purposes of this section—
‘‘(1) I N GE NERAL .—The term ‘base erosion payment’
means
any amount paid or accrued by the taxpayer to a foreign person
which is a related party of the taxpayer and with respect to
which a deduction is allowable under this chapter.
‘‘(2) PURCHASE OF DEPRECIABLE PROPERTY.—Such term
shall also include any amount paid or accrued by the taxpayer to
a foreign person which is a related party of the taxpayer in
connection with the acquisition by the taxpayer from such person
of property of a character subject to the allowance for
depreciation (or amortization in lieu of depreciation).
‘‘(3) REINSURANCE PAYMENTS .—Such term shall also include any
premium or other consideration paid or accrued by the taxpayer to a
foreign person which is a related party of the taxpayer for any
reinsurance payments which are taken into account under sections
803(a)(1)(B) or 832(b)(4)(A).
‘‘(4) CERTAIN PAYMENTS TO EXPATRIATED ENTITIES .—
‘‘(A) I N GE NERAL .—Such term shall also include any
amount paid or accrued by the taxpayer with respect to
a person described in subparagraph (B) which results in a
reduction of the gross receipts of the taxpayer.
‘‘(B) PERSON DESCRIBED .—A person is described in this
subparagraph if such person is a—
‘‘(i) surrogate foreign corporation which is a related
party of the taxpayer, but only if such person first became
a surrogate foreign corporation after November 9, 2017, or
‘‘(ii) foreign person which is a member of the same
expanded affiliated group as the surrogate foreign corporation.
‘‘(C) DEFINITIONS .—For purposes of this paragraph— ‘‘(i)
SURROGATE FOREIGN CORPORATION.—The term
‘surrogate foreign corporation’ has the meaning given
such term by section 7874(a)(2)(B) but does not include a
foreign corporation treated as a domestic corporation
under section 7874(b).
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‘‘(ii) E XPANDED AFFILIATED GROUP.—The term
‘expanded affiliated group’ has the meaning given such
term by section 7874(c)(1).
‘‘(5) E XCEPTION FOR CERTAIN AMOUNTS WITH RESPECT TO
SERVICES.—Paragraph (1) shall not apply to any amount paid or
accrued by a taxpayer for services if—
‘‘(A) such services are services which meet the requirements for eligibility for use of the services cost method under
section 482 (determined without regard to the requirement
that the services not contribute significantly to fundamental
risks of business success or failure), and ‘‘(B) such amount
constitutes the total services cost
with no markup component.
‘‘(e) A PPLICABLE TAXPAYER.—For purposes of this section—
‘‘(1) I N GENERAL .—The term ‘applicable taxpayer’ means, with
respect to any taxable year, a taxpayer—
‘‘(A) which is a corporation other than a regulated
investment company, a real estate investment trust, or an
S corporation,
‘‘(B) the average annual gross receipts of which for the
3-taxable-year period ending with the preceding taxable year
are at least $500,000,000, and
‘‘(C) the base erosion percentage (as determined under
subsection (c)(4)) of which for the taxable year is 3 percent (2
percent in the case of a taxpayer described in subsection
(b)(3)(B)) or higher.
‘‘(2) GROSS RECEIPTS .—
‘‘(A) SPECIAL RULE FOR FOREIGN PERSONS.—In the case
of a foreign person the gross receipts of which are taken into
account for purposes of paragraph (1)(B), only gross receipts
which are taken into account in determining income which
is effectively connected with the conduct of a trade or
business within the United States shall be taken into
account. In the case of a taxpayer which is a foreign
person, the preceding sentence shall not apply to the gross
receipts of any United States person which are aggregated
with the taxpayer’s gross receipts by reason of paragraph (3).
‘‘(B) OTHER RULES MADE APPLICABLE .—Rules similar
to the rules of subparagraphs (B), (C), and (D) of section
448(c)(3) shall apply in determining gross receipts for pur- poses
of this section.
‘‘(3) A G GREGATION R ULES .—All persons treated as a single
employer under subsection (a) of section 52 shall be treated as
1 person for purposes of this subsection and subsection (c)(4),
except that in applying section 1563 for purposes of section 52,
the exception for foreign corporations under section 1563(b)(2)(C)
shall be disregarded.
‘‘(f) FOREIGN PERSON.—For purposes of this section, the term ‘foreign
person’ has the meaning given such term by section 6038A(c)(3).
‘‘(g) R ELATED PARTY.—For purposes of this section—
‘‘(1) I N GENERAL .—The term ‘related party’ means, with respect
to any applicable taxpayer—
‘‘(A) any 25-percent owner of the taxpayer,
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‘‘(B) any person who is related (within the meaning of
section 267(b) or 707(b)(1)) to the taxpayer or any 25- percent
owner of the taxpayer, and
‘‘(C) any other person who is related (within the meaning
of section 482) to the taxpayer.
‘‘(2) 25- PERCENT OWNER .—The term ‘25-percent owner’ means,
with respect to any corporation, any person who owns at least
25 percent of—
‘‘(A) the total voting power of all classes of stock of a
corporation entitled to vote, or
‘‘(B) the total value of all classes of stock of such
corporation.
‘‘(3) SECTION 318 TO APPLY.—Section 318 shall apply for purposes
of paragraphs (1) and (2), except that—
‘‘(A) ‘10 percent’ shall be substituted for ‘50 percent’ in
section 318(a)(2)(C), and
‘‘(B) subparagraphs (A), (B), and (C) of section 318(a)(3)
shall not be applied so as to consider a United States person
as owning stock which is owned by a person who is not a
United States person.
‘‘(h) E XCEPTION FOR CERTAIN PAYMENTS MADE IN THE ORDINARY
C OURSE OF TRAD E OR B USI NESS .—For purposes of this section—
‘‘(1) I N GE NERAL .—Except as provided in paragraph (3),
any qualified derivative payment shall not be treated as a
base erosion payment.
‘‘(2) QUALIFIED DERIVATIVE PAYMENT .—
‘‘(A) I N GENERAL.—The term ‘qualified derivative pay- ment’
means any payment made by a taxpayer pursuant to a
derivative with respect to which the taxpayer—
‘‘(i) recognizes gain or loss as if such derivative were
sold for its fair market value on the last business day of
the taxable year (and such additional times as
required by this title or the taxpayer’s method of
accounting),
‘‘(ii) treats any gain or loss so recognized as ordi- nary,
and
‘‘(iii) treats the character of all items of income,
deduction, gain, or loss with respect to a payment
pursuant to the derivative as ordinary.
‘‘(B) R EPORTING REQ UIREME NT .—No payments shall be
treated as qualified derivative payments under subparagraph (A) for any taxable year unless the taxpayer includes in
the information required to be reported under section
6038B(b)(2) with respect to such taxable year such informa tion as is necessary to identify the payments to be so treated
and such other information as the Secretary deter- mines
necessary to carry out the provisions of this sub- section.
‘‘(3) E XCEPTIONS FOR PAYMENTS OTHERWISE TREATED AS
BASE EROSION PAYMENTS .—This subsection shall not apply to any
qualified derivative payment if—
‘‘(A) the payment would be treated as a base erosion
payment if it were not made pursuant to a derivative,
including any interest, royalty, or service payment, or
‘‘(B) in the case of a contract which has derivative and
nonderivative components, the payment is properly allocable
to the nonderivative component.

‘‘(4) DERIVATIVE DEFINED .—For purposes of this
sub- section—
‘‘(A) I N GE NERAL .—The term ‘derivative’ means
any contract (including any option, forward
contract, futures contract, short position, swap, or
any
similar contract) the value of which, or
payment or other transfer with respect to which,
is (directly or indirectly) determined by reference
to one or more of the following:
H. R. 1—179
‘‘(i) Any share of stock in a
corporation. ‘‘(ii) Any evidence
of indebtedness.
‘‘(iii) Any commodity which is actively
traded. ‘‘(iv) Any currency.
‘‘(v) Any rate, price, amount, index, formula,
or algorithm.
Such term shall not include any item described in clauses
(i) through (v).
‘‘(B) TREATMENT OF AMERICAN DEPOSITORY RECEIPTS
AND SIMILAR I NSTR UME NTS .—Except as otherwise
provided by the Secretary, for purposes of this part,
American deposi- tory receipts (and similar
instruments) with respect to shares of stock in
foreign corporations shall be treated as shares
of stock in such foreign corporations.
‘‘(C) E XCEPTION FOR CERTAIN CONTRACTS .—Such term
shall not include any insurance, annuity, or
endowment contract issued by an insurance company
to which sub- chapter L applies (or issued by any
foreign corporation to which such subchapter would
apply if such foreign cor- poration were a domestic
corporation).
‘‘(i) R EG ULATIO NS .—The Secretary shall prescribe
such regula- tions or other guidance as may be
necessary or appropriate to carry out the provisions of
this section, including regulations— ‘‘(1) providing for
such adjustments to the application of
this section as are necessary to prevent the
avoidance of the purposes of this section, including
through—
‘‘(A) the use of unrelated persons, conduit
transactions, or other intermediaries, or
‘‘(B) transactions or arrangements designed, in
whole or in part—
‘‘(i) to characterize payments otherwise
subject to this section as payments not subject
to this section, or
‘‘(ii) to substitute payments not subject to
this section for payments otherwise subject to
this section and
‘‘(2) for the application of subsection (g),
including rules to prevent the avoidance of the
exceptions under subsection (g)(3).’’.
(e)E FFECTIVE DATE .—The amendments made by this
section shall apply to base erosion payments (as
defined in section 59A(d) of the Internal Revenue Code
of 1986, as added by this section) paid or accrued in
taxable years beginning after December 31, 2017.

