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Re: REG-119436-01 - Section45D 
 
Ladies and Gentlemen: 
 
Attached please find Cleveland Development Advisors Inc. comments to the regulations relating to 
the new markets tax credit under section 45D. Cleveland Development Advisors Inc. is a for-profit 
affiliate of Cleveland Tomorrow. Cleveland Tomorrow is a non-profit organization comprised of 
more than 50 CEO's from the largest corporations of the greater Cleveland area committed to 
enhancing the long-term economic vitality of Cleveland and Northeast Ohio. Cleveland Tomorrow 
has focused on job creation and urban investment through the establishment and funding of 
autonomous, self-sustaining organizations that would foster business growth through the creation 
of an entrepreneurial support infrastructure. Over the years Cleveland Tomorrow has initiated a 
number of investment vehicles that have served to stimulate development across a range of 
markets in Cleveland and the region by attracting private sector investment. One such initiative 
involves development funds formed in 1989 to spur catalytic projects considered critical to 
Cleveland's future. Cleveland Development Advisors Inc. was created to manage these 
investment funds, which have been confined to Cleveland's municipal boundary. 
 
A total of $72 million in capital has been raised for three different investment funds that focus 
primarily on real estate projects. From these revolving funds, over $90 million has been invested or 
committed to projects throughout the City of Cleveland. Approximately 60% of the capital raised 
has been invested in downtown projects including sports facilities and downtown housing. 
Cleveland Development Advisors has invested the remaining capital in neighborhood projects 
designated to spur community revitalization and inner city business development. The trend over 
the past five years has been increased investment in neighborhood projects. In fact, the average 
annual neighborhood investment over the past five years has been approximately $2.3 million. 
Cleveland Development Advisors Inc. has had over 12 years of experience managing investment 
funds similar to those that will be receiving credits under the new markets tax credit program. 
 
The attached comments are designed to assist the IRS in developing regulations that will 
encourage new private sector capital investment in communities such as Cleveland. The 
comments are made with the intent to assist in drafting regulations that would assist in generating 
new private sector investment and not simply provide a vehicle to increase the return on an 
investment that would have taken place regardless of the credit. Our comments are designed to 
provide the IRS with an indication of the types of terms that would facilitate the capitalization of 
such an investment vehicle in Cleveland that could attract private sector investment. If you have 
any questions relative to any of our comments, please feel free t contact either of us at (216) 736-
3100. 
 
Sincerely, 
 
/s/ 
Stephen J. Strnisha 
Vice President, Treasurer 
 



 
Yvette M. Ittu 
Vice President 

Comments to Questions posed by the Department of Treasury 
Advance Notice of Proposed Rulemaking 

New Markets Tax Credit  

 
Question number 1 
New Markets Tax Credit may be claimed only with respect to qualified equity investments in 
a CDE. Section 45D(b)(1)(B) requires CDEs to use substantially all of the cash from a 
qualified equity investment to make qualified low-income community investments.  
 
1a. How should "substantially all" be defined for purposes of section 45D(b)(1)(B)? For 
example, what percentage should constitute ".substantially all" of the cash from a qualified 
equity investment? 
 
1a. The "substantially all" test should be assumed to be met if the CDE uses 85% of the cash from 
qualified equity investments to make qualified low-income community investments. This would 
permit the CDE to use up to 15% of the cash from qualified equity investments for certain fund 
related costs and reserves. 
 
1b. What amounts should be treated as used to make qualified low-income community 
investments? For example, how should issuance costs (including' underwriters 
compensation and reserves be treated)? 
 
1b. The CDE should be permitted to treat amounts disbursed (via an equity investment or loan) to 
make qualified low-income investments and amounts committed but not disbursed as "used" to 
make qualified low-income investments. To ensure that the investments are made timely, the IRS 
may wish to limit the amount committed that is considered "used" after a reasonable period of 
time. To determine what is reasonable, the IRS must weigh the desire to quickly disburse cash 
from qualified equity investments with the reality of the time it often takes to disburse proceeds. 
[As a fund manager making investments in projects in an urban setting for over 12 years, it has 
been our experience that it may take 12 to 48 months from the time a commitment is made to the 
time the cash is fully disbursed. This is especially the case where our loan commitment is made in 
the early stages of a project and is necessary to obtain other conventional financing and/or where 
the project may require multiple layers of financing. We can provide additional information relative 
to this point should it be requested.] 
 
Therefore, the IRS should not limit the amount committed that is considered "used" until after year 
three. For example the IRS may consider limiting the amount committed as a percentage of the 
total amount "used", to 50% after the first three years. This would ensure that after year three at 
least 50% of the amount classified as "used" would have been disbursed. The amount committed 
as a percentage of total could be phased out by the end of year 5. 
 
The 85% "substantially all" standard stated in la above would permit the CDE to use the remaining 
15% of credit proceeds for administrative and operating expenses, underwriting expenses and 
reserve. 
 
1c. How much time under section 45D(b)(1)(B) should a CDE have to invest the cash from a 
qualified equity investment in a qualified low -income community investment? 
 
1c. The CDE should be permitted a 3-year phase in period to fully invest "substantially all" of cash 
From a qualified equity investment. For example, require 15% to be "used" within 1 year, 50% 



within 2 years and 85% within 3 years. Phasing in the requirement for the amount "used" over a 
period of time would allow a CDE to capitalize an investment fund with qualified equity investments 
with a single closing. This will create fewer reporting periods for the CDE to monitor. Fewer 
reporting periods allow for more efficient administration of a fund, provide for greater investor 
certainty and thus a more marketable fund to potential investors. 
 
1d. How should repayments of equity or principal in respect of a qualified low -income 
community investment be treated for purposes of section 45D(b)(1)(B)? For example, are 
there circumstances when a (]DE should not be required to reinvest any such amounts in 
another qualified low -income community investment during the 7-year credit period? 
 
1d. The CDE should be permitted at least one year to reinvest or re-commit repayments of equity 
or principle made in years I-5. The one-year grace period will allow the CDE sufficient time to 
identify new qualified low-income community investments in which to reinvest repayments of 
principal. The CDE should be permitted to retain repayments of equity and principle received in 
years 6 and 7. This would allow the CDE to ramp down investments and close out the fund. 
 
1e. How should the "substantially all" requirement under section 45D(b)(1)(B) be 
administered during the 7-year credit period? 
 
1e. The "substantially all" requirement may be administered by requiring an annual certification by 
the CDE that the CDE has 1) met the "use" standards set forth above; and 2) that the qualified 
low-income investments meet the criteria set forth in section 45D. 
 
Question Number 2 
Section 45D(b)(3) contains a safe harbor under which the "substantially all" requirement of 
section 45D(b)(1)(B) will be treated as met if at least 85 percent of the aggregate gross 
assets of the CDE are invested in qualified low -income community investments.  
 
2a. How should "aggregate gross assets" be defined under section 45D(b)(3)? Are there 
any assets of a CDE that should not be taken into account for these purposes? 
 
2a. In some eases qualified equity investments (i.e. "credit proceeds") may be commingled with 
other "non-credit proceed" assets such as grants or other loans as part of a fired capitalization 
strategy. This type of fund structure enables a fund to leverage the credit proceeds with non-credit 
proceed assets to achieve a greater level of investment. These non-credit proceed assets may be 
used for purposes such as maintaining an appropriate reserve or to make additional qualified 
investments. Assuming the objective is to assure that credit proceeds are invested in a timely 
marker, the safe harbor definition of "aggregate gross assets" should exclude assets that are 
derived from the non-credit proceeds (i.e. non-credit proceeds or those assets derived from non-
credit proceeds such as cash from interest earnings or accounts receivable related to non-credit 
proceeds). Without such exclusion, there would be little incentive to seek other non-tax credit 
sources of capital such as grants or other low interest loans to leverage against the qualified 
investments, therefore limiting the investment in the community. 
 
2b. How should aggregate gross assets be determined under 45D(b)(3)? 
 
2b. Aggregate gross asset may be determined by an annual reporting requirement whereby the 
CDE provides documentation supporting compliance with the aggregate gross asset test. 
 
2c. How should compliance with the 85% test of the 45D(b)(3) be determined? Should the 
CDE be required to satisfy the test throughout the entire 7-year credit period following the 
issuance of an equity investment? Grace period? 
 
2c. The CDE should be required to satisfy the 85% test after the three-year phase in period (as 
defined in 1c above). 



 
Question Number 3 
As indicated previously, section 45D(b)(1)(B) requires CDEs to use substantially all of the 
cash with respect to a qualified equity investment to make qualified low-income community 
investments. Under section 45D(d)(1)(A), the term "qualified low -income community 
investment' includes any capital or equity investment in, or loan to, any qualified active 
low-income community business. Section 45D(d)(2)(A) provides that the term "qualified 
active low-income community business" means, with respect to any taxable year, any 
corporation (including a non-profit corporation) or partnership if for the year (i) at least 50 
percent of the total gross income of the entity is derived from the active conduct of a 
qualified business (as defined in section 45D(d)(3)) within any low-income community, (ii) a 
substantial portion of the use of the tangible property of the entity is within any low -income 
community, (ii) a substantial portion of the services performed for the entity by its 
employees is performed in any low-income community, (iv) less than 5 percent of the 
average of the aggregate unadjusted bases of the property of the entity is attributable to 
collectibles (as defined in section 408(m)(2)) other than collectibles that are held primarily 
for sale to customers in the ordinary course of the business, and (v) less than 5 percent of 
the average of the aggregate unadjusted bases of the property of the entity is attributable 
to nonqualified financial property (as defined in section 1397C(e)).  
 
3a. How should "substantial portion" be defined for purposes of section 45D(d)(2)(A)(ii) and 
(iii)? 
 
3a. We have no specific comment relative to this question. 
 
3b. When should the determination be made regarding whether a trade or business 
constitutes a "qualified active low-income community business"? For example, should the 
determination be made at the time of the investment in the business based on reasonable 
expectations? Under what circumstances, if any, should an investment in a business lose 
its status as a "qualified low -income community investment under section 45D(d)(1)(A) by 
reason of a failure of the business to satisfy the requirements for a qualified active low -
income community business under section 45D(d)(2)? Should the degree of control of the 
CDE over the business be relevant to this determination? 
 
3b. The determination as to whether a business constitutes a "qualified active low-income 
community business" should be made at the time that the investment in the business is made 
using a reasonable expectation test. Special rules should be provided for determining whether a 
newly-formed entity meets the requirements for a "qualified active low-income community 
business." For example, it should be clarified that a CDE can rely on projected income to meet the 
50 percent total gross income test to ensure that start-ups can qualify for credit investment. 
 
The degree of control that a CDE has over the business should be relevant where the CDE has a 
controlling or majority interest in the business. This should not preclude the business from having 
board members that are also board members of the CDE as long as the CDE does not have a 
controlling interest. 
 
Question Number 4 
Section 45D(d)(1)(C) provides that the term "qualified low-income community investment" 
includes financial counseling and other services to businesses located in, and residents of, 
low-income communities.. What types of services should constitute 'financial counseling 
and other services" for these purposes? 
 
4. We have no specific comment relative to this question. 
 
Question Number 5 
Section 45D(d)(1)(D) provides that the term "qualified low-income community investment" 



includes any equity investment in, or loan, to a CDE.  
 
5a. What restrictions, if any, should apply to the use by a CDE of the proceeds of a qualified 
low-income community investment received from another CDE?  
 
5a. Proceeds from a qualified low-income investment in a CDE should be used in the same 
manner specified in section 45D for the investing CDE, however the requirements should be 
limited to the amount of the investment or loan, or the percentage of the investment as a 
percentage of total assets of the CDE for which the investment is being made. In addition, for 
qualified low-income community investments made in another CDE, the amount of the investment 
should be considered "used" for purposes of the substantially all test at the time the investment is 
made. For example, there should not be any pass through requirement that funds must be 
expended by the second CDE to be considered "used" for purposes of the investing CDE's 
requirement to meet the substantially all test. Credit proceeds invested in a CDE should be treated 
as used on the same basis as credit proceeds invested in a qualified active low-income community 
business. 
 
5b. Under what circumstances, if any, should an investment by one CDE in another CDE 
lose its status as a "qualified low -income community investment" under section 
45D(d)(1)(D)? Should the degree of control of the investing CDE over the other CDE be 
relevant to this determination? 
 
5b. The degree of control that a CDE has over the mother CDE should be relevant where the CDE 
has a controlling or majority interest in the other CDE. This should not preclude the two CDE's 
from having cross-over board members as long as the CDE does not have a controlling interest 
over the other CDE. 
 
Question number 6 
Under section 45D(g)(3)(B), a recapture event (requiring an investor to recapture credits 
previously taken) may occur with respect to an equity investment in a CDE if the CDE 
ceases to use substantially all of the proceeds of the equity investment for qualified low-
income community investments.  
 
6a. What circumstances should constitute a change in use of the proceeds of a qualified 
equity investment that triggers a recapture event under section 45D(g)(3)(B)? 
 
6a. Compliance should be determined on a reasonable expectation basis at the time a CDE 
makes a qualified low-income community investment. A CDE able to show good faith efforts to 
comply with the law should not be subject to recapture for events out of its control or beyond it's 
reasonable expectations. 
 
6b. What remedial action(s), if any, should a CDE be permitted to take to avoid recapture 
under section 45D(g)(3)(B)? 
 
6b. A CDE should be given a reasonable period of time to correct noncompliance before recapture 
occurs. We would recommend a one year cure period, as is generally provided under the Low 
Income Housing Tax Credit. 
 
Question Number 7 
Section 45D(i)(1) provides that Treasury may prescribe regulations that limit the new 
markets tax credit for investments that are directly or indirectly subsidized by other Federal 
tax benefits (including the low-income housing tax credit under section 42 and the 
exclusion from gross income under section 103). Under what circumstances should 
investments be treated as directly or indirectly subsidized by other Federal tax benefits? 
 
7. We have no specific comment relative to this question. 



 
Question Number 8 
Section 45D(i)(2) and (4) provides that Treasury may prescribe regulations that prevent the 
abuse of the purposes of section 45D and that impose appropriate reporting requirements.  
 
8a. What anti-abuse rules may be necessary for carrying out section 45D? 
 
8a. We have no specific comment relative to this question. 
 
8b. What types of reporting requirements should be imposed for carrying out section 45D? 
 
8b. We have no specific comment relative to this question. 
 
Other comments 
 
Under the statute, Treasury can give preference in allocating Credits to CDEs that have a back 
record in providing capital or technical assistance to disadvantaged businesses or communities or 
to CDE's that propose to make qualified investments in one or more unrelated entities/businesses. 
Our recommendation would be that the regulations provide an additional allocation preference for 
CDE's that reasonably expect to raise the preponderance of qualified equity investments from 
unrelated parties. Such an incentive will ensure that the credit is used to develop new sources of 
investment capital for economic development, not provide an additional subsidy for current 
investment efforts. 

 


