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Dear Mr. Commissioner: 
 
The National Association of Affordable Housing Lenders (NAAHL) represents 200 organizations, 
including more than 85 insured depository institutions, and 800 individuals. Members include 
banks, thrifts, insurance companies, community development corporations, mortgage companies, 
loan consortia, financial intermediaries, pension funds, foundations, local and national non-profits, 
public agencies and allied professionals. NAAHL's mission is to support private investment in low- 
and moderate-income communities: for affordable housing, small business, micro-enterprises and 
community development. 
 
I am writing to you in response to the Department of the Treasury's invitation to comment on 
issues that the IRS may address in preparing guidance or other administrative pronouncements 
relating to the New Markets Tax Credit (NMTC). NAAHL's members strongly supported the 
creation of the NMTC Program, and we appreciate the opportunity to provide input on the 
development of New Markets' regulations. We greatly appreciate your expeditious consideration of 
the issues that are critical to attracting private investors to needy communities through New 
Markets' incentives. Underlying all of NAAHL's comments are our mutual goals of: (1) providing 
the maximum flexibility under the statute to attract capital to prudent investments in areas that 
have been left behind by our nation's recent prosperity; and (2) providing investors stable, certain 
compliance requirements to avoid the risk of recapture. 
 
On the specific questions you raised, we offer the following comments: 
 
IRS Question 1: 
 
(a) How should "substantially all" be defined? 
We believe the "substantially all" test should be met if at least 85% of the Qualified Equity 
Investment (QEI) cash is used for the Low-Income Community Investments (LCIs) themselves and 
for reasonable and necessary purposes directly related to making the LCIs, including reasonable 
fees, costs and reserves. 
 
The smaller the CDE, the more important the definition will be, and even 15% divided by a 7-year 
management horizon could be too thin. 
 
(b) What amounts should be treated as "used...to make" LCIs? 
LCIs should be defined to include capital and equity investments funded in cash; loans funded in 



cash; binding commitments to make LCIs to be disbursed within six months; expenditures for 
reasonable and necessary purposes directly related to making and managing LCIs, such as 
reasonable underwriting, origination, servicing, and asset management fees and costs; and 
reasonable reserves, not to exceed 10% of the QEI cash. 
 
(c) How much time should be allowed to invest the QEI cash in LCIs? 
At least an 18-month period should be allowed for investing cash from QEIs to give CDEs 
sufficient time to fund LCIs and related expenses and reserves, and adequate flexibility to deal 
with market uncertainties consistent with normal financial and tax planning goals. Experience has 
taught us that CDEs should not be rushed into hasty investments. Assume, for example, that an 
investor commits to invest $10 million in a particular CDE. The investor agrees to contribute cash 
to the CDE on either a fixed schedule (e.g. $2 million per year over five years) or as the CDE 
makes "capital calls" within the five-year permitted investment period. If the CDE invests the cash 
within 18 months, then that investment would count toward satisfying the "substantially all" 
requirement. In other words, that investment qualifies as "good" cash for purposes of the 85% test. 
If the CDE does not invest the contributed cash within 18 months after it was contributed, then that 
cash does not count toward satisfying the "substantially all" requirement. 
 
(d) How should repayments of equity or principal be treated? 
CDEs should not be required to invest repayments of equity or principal in the last 24 months of 
the investment period, since there may not be a sound opportunity to reinvest these funds within 
that timeframe. 
 
(e) How should the "substantially all" requirement be administered during the 7-year credit 
period? 
Each CDE should be required to certify compliance as part of its tax return for each fiscal year, 
based on computations set forth in an IRS form worksheet attachment to the tax return. 
 
IRS Question 2: 
 
(a) How should "aggregate gross assets" be defined? 
"Aggregate Gross Assets" for the purposes of the 85% "safe harbor" test should be defined as all 
assets treated as such under generally accepted accounting principles. 
 
(b) How should "aggregate gross assets" be determined? 
The determination of "Aggregate Gross Assets" should be made annually and certified by the CDE 
as part of its tax return, based on an attached worksheet prepared by the CDE. If the CDE falls out 
of compliance during the year, it should be allowed at least 90 days to cure the noncompliance, or 
a longer period if reasonably required. 
 
(c) How should compliance with the 85% test of Section 45D(b)(3) be determined? 
Any instance of non-compliance should result in a "cure" period of sufficient length (perhaps one 
year) that the CDE can achieve another viable investment. A CDE should not be required to 
reinvest a repayment received during the final 24 months of the seven-year credit period. Similarly, 
a CDE should not be required to reinvest a repayment received within the final 24 months in order 
to continue satisfying the 85% test. 
 
IRS Question 3: 
 
(a) How should "substantial portion" be defined? 
The "substantial portion" test should be met, as a safe harbor, if at least 20% of an LCB's property, 
performance of services, number of employees or employment costs is within a Low-Income 
Community (Lie). The determination should be made annually and certified by the LCB based on 
computations set forth in an IRS form worksheet attachment as part of its tax return. 
 
(b) When should the LCB determination be made? Should an LCI lose its status if the LCB 



fails or ceases to qualify as such? 
The LCB determination should be made at the time the LCI is made, based on reasonable 
expectations. The only circumstances under which an LCI in an LCB should lose its status should 
be when the investing CDE has knowledge that the recipient LCB has moved outside the LIC and 
the CDE does not make a reasonable effort to obtain repayment of the LCI, or when the CDE 
controls the LCB and the CDE does not act reasonably to cure the problem. 
 
(c) Should there be special rules for determining whether a new entity qualifies as such? 
If a new entity seeks to qualify as a LCB, the CDE should be allowed to rely on reasonable 
expectations based on a certification by the new LCB supported by its business plan. 
 
IRS Question 5: 
 
(b) Under what circumstances, if any, should an investment by one CDE in another CDE 
lose its status as a "qualified low -income community investment"? Should the degree of 
control of the investing CDE over the other CDE be relevant to this determination? 
We propose a "tiering" or "look-through" rule: one CDE's investment in another CDE should qualify 
if it would have qualified had the upper-tier CDE directly invested in the underlying business. 
 
IRS Question 6. 
 
(a) What circumstances should constitute a change in the use of the proceeds of a qualified 
equity investment that triggers a recapture event? 
If the investing CDE does not control the recipient LCB or CDE, the events triggering a recapture 
should be narrowly limited to the following: (1) the investing CDE has knowledge that the recipient 
LCB has moved outside the LIC and the CDE does not make a reasonable effort to obtain 
repayment of the LCI; or (2) the investing CDE has knowledge that the recipient CDE does not 
meet CDE requirements or the 85% test, and does not make a reasonable effort to obtain 
repayment of the LCI. 
 
If the proposed CDE controls the recipient LCB or CDE, the events triggering recapture should be 
limited to the following: (1) the recipient LCB fails or ceases to qualify as such for any reason and 
the investing CDE does not cure the problem; or (2) the recipient CDE does not meet CDE 
requirements or the 85% "gross assets" safe harbor test and the investing CDE does not cure the 
problem. 
 
(b) What remedial actions, if any, should a CDE be permitted to take to avoid recapture? 
CDEs should be allowed a "reasonable period" of time after discovery of noncompliance to cure 
any failure to meet the "substantially all" test or the 85% test. The "reasonable period" should be at 
least one year and such additional time as may be reasonably necessary to cure the problem. A 
CDE should not be required to cure noncompliance resulting.from a repayment of equity or 
principal within the final 24 months of the seven-year credit period. 
 
If the investing CDE does not control the recipient LCB or CDE, it should be entitled to avoid 
recapture by making a reasonable effort to enforce repayment of the LCI within a reasonable 
period after it acquires knowledge that the recipient LCB moved out of the LIC or that the recipient 
CDE failed or ceased to qualify as such. Failure to obtain payment should not result in recapture if 
a commercially reasonable collection effort was made. If the investing CDE controls the recipient 
LCB or CDE, it should be entitled to avoid recapture by curing the problem within a reasonable 
time after it acquires knowledge of the noncompliance. 
 
IRS Question 7: 
 
(a) When should QEIs be treated as directly or indirectly subsidized by other federal tax 
benefits? 
The only other types of federal tax benefits that should be treated as subsidized QEIs are low-



income housing credits (except with respect to the commercial portion of a mixed use property) 
and tax-exempt bonds if new markets tax credits are sought for the amount invested in such bonds 
(but such bonds should not be treated as a QEI subsidy if credits are not sought for the bond 
investment). 
 
The following types of federal tax benefits should not be treated as subsidizing QEIs: tax-exempt 
bonds used by the LCB (as long as the QEI is not used to purchase such bonds); historic 
rehabilitation tax credits, other incentives available in renewal communities, empowerment zones 
and enterprise zones; and depreciation and other normal trade or business deduction taken by the 
LCB. The regulations specifically should allow all of the following: 

• Coordinated investments seeking either different or the same federal subsidies  

 
Example 1: CDE 1 is formed to invest in a low-income manufacturing company and CDE 2 is 
formed to invest in a low-income real estate development company. The business in which CDE 2 
invested constructs a factory and leases it to the manufacturing company in which CDE 1 
invested. Both CDE 1 and CDE 2 should be allowed to generate NMTCs by investing in their 
respective businesses. 
 
Example 2: CDE 1 is formed to invest in a low-income retail center and Fund 2 is formed to invest 
in an adjacent low-income housing project. CDE 1 should be allowed to generate NMTCs while 
Fund 2 should be allowed to generate low-income housing tax credits. 

• Depreciation and amortization deductions  

• Deductions for cash expenditures  

 
We would be happy to answer any further questions you might have, and we look forward to 
continuing working with you in the future on any issues or concerns you may have about rules 
pertaining to New Markets. 
 
Sincerely, 
 
 
/s/ 
Judith A. Kennedy 
President  

 


