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March 26, 2001  

 
Sent Via Mail and Fax  
 
Mr. Paul Handleman 
IRS Chief Counsel's Office 
1111 Constitution Ave., N.W., 
Room 3026 
Washington, DC 20224 
 
Dear Paul: 
 
Thanks for taking the time to discuss the New Markets Tax Credit with Mike Novogradac a few 
weeks ago. During the call, you requested that we provide you a list of any areas that needed 
early guidance to more effectively plan for use of the New Markets Tax Credit. As a follow-up to 
that call, we are writing you to outline some general areas where we believe early guidance from 
the Treasury Department is needed. At this point, we have identified five such areas. Over the next 
several months, we are certain to identify additional areas. The five areas identified to date are: 
 
1. Definition of a Taxpayer; 
2. Community Development Entity Holding of Cash; 
3. Reinvestment Rights; 
4. Substantially All Test; and 
5. Return on Investment. 
 
Definition of Taxpayer 
 
We believe that the definition of a taxpayer under new Section 45D(a)(1) should include a 
partnership. To determine whether a partnership is a taxpayer under section 45D(a)(1) of the Code 
we should first look to Section 45D. However, the term taxpayer is not defined in Section 45D of 
the Code. Therefore, the definition in section 7701(a)(14) should be used,1 i.e., any person subject 
to any internal revenue tax. By reason of section 7701(a)(1) partnership is a "person". Although a 
partnership is not subject to income tax it is subject to other internal revenue taxes such as federal 
unemployment tax (section 3301) and old-age survivors and disability insurance tax (section 
3111), hence we believe that a partnership should b a "taxpayer." 
 
Community Development Entity Holding of Cash 
 
We believe that in making investments in Community Development Entities ("CDEs"), the 
taxpayers investing in a CDE should be eligible for the tax credit on their investment on the date 
that it is made to the CDE if: 
 
1.) Substantially all of such investment is committed by the CDE to a Qualified Low Income 
Community Investments (QLICI) within six months of investment, and 
 
2.) Substantially all of the cash is transferred to or used on behalf of the QLICI within twelve 
months from the date the taxpayer made its investment in the CDE. 



 
We believe that it is not practical to require that all the capital invested in the CDE by taxpayer be 
immediately invested in a QLICI. Rather, we believe that the CDE should invest the capital in an 
orderly business fashion, and in a manner consistent with general industry practice. 
 
Reinvestment Right 
 
To the extent that the entire amount of committed capital amount is not invested in a previously 
identified QLICI, or a portion of the investment capital is returned during the recapture period, then 
there should be an opportunity to reinvest the capital in other QLICIs. Taxpayers who invest in a 
CDE should not be penalized for investment commitments that reasonable financial prudence 
dictate should not be fully funded or for investment commitments that rove financially successful. 
 
Substantially All Test 
 
The "85% substantially all test" should be measured on an annual basis, at the fiscal year-end of 
the CDE. The method of measurement should be based on an annual report field with the CDE's 
federal return, subject to Internal Revenue Service audit. Also, the term "invested in" a QLICI 
should include cash reserves irrevocably set-aside for transfer to or use by a QLICI upon 
achievement of certain benchmarks. Should such commitment expire or the required benchmarks 
not be achieved, then the reserves should be required to be invested in an alternative QLICI within 
a specified period of time. 
 
Additional guidance should also be provided for measuring the substantially all test if the safe 
harbor is not satisfied. 
 
Return on Investment 
 
A reasonable ret urn on investment should be allowed, as compared to return of investment. In 
order to incentive private equity markets to invest in low-income areas and communities, It is 
essential to use the New Markets Tax Credit to demonstrate that such investments can be 
rewarding socially and financially. Critical to this will be a reasonable return on the investment, 
taking into account the value of the tax credits. 
 
We will contact you next week to discuss our comments. During the interim, please do not hesitate 
to contact us if you have any questions regarding our comments. Thomas Tracy can be reached at 
(760) 804-6026 and Michael Novogradac can be reached at (415) 356-8000. Our e-mail 
addresses are thomas tracy@keybank.com and michael.novogradac@novoco.com. 
 
Yours very truly, 
 
 
Michael J. Novogradac 
Novogradac & Company LLP 
 
 
Thomas Tracy 
Key Housing Capital 
 
 
cc: Mr. Sean Zielenbach 
 
 
______________________ 
 
1See also Priv. Ltr. Rul. 8443084 


