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Dear Sir or Madam: 
 
Bank of America Corporation ("Bank of America") appreciates the opportunity to comment on 
issues the Internal Revenue Service ("IRS") may address in regulations relating to the new 
markets tax credit under section 45D. Bank of America is the sole shareholder of Bank of America, 
N.A., a full-service consumer and commercial bank operating in 21 states and the District of 
Columbia. Bank of America provides banking and investing services, corporate and investment 
banking, and financial products and services through state-of-the-art technology to individuals and 
businesses across the U.S. and around the world. As a growth company we serve customers 
through more than 4,400 domestic offices, 38 international offices, 13,000 ATMs, a telephone 
banking network that handles over a half billion calls a year, and an Internet Web site that provides 
online access for over three million customers. 
 
Under the new markets tax credit, a taxpayer that makes a qualified equity investment in a 
qualified community development entity ("CDE") that has received a new markets tax credit 
allocation may claim a 5-percent credit for each of the first 3 years and a 6-percent tax credit for 
each of the next 4 years. Bank of America believes that, properly structured, the new markets tax 
credit can be an important tool that will enable and encourage investors to apply financial 
resources in a manner that will benefit those communities most in need. In this regard, it is crucial 
that the regulations provide investors reasonable certainty that, absent abuse, the credits allocated 
will in fact be available to the investor. 
 
In its request for comments, the IRS has identified certain issues that may be considered for 
guidance or other administrative pronouncements. Bank of America is pleased to address those 
issues, as follows: 
 
1. The new markets tax credit may be claimed only with respect to qualified equity investments in 
a CDE. Section 45D(b)(1)(B) requires CDEs to use substantially all of the cash from a qualified 
equity investment to make qualified low-income community investments. 
 
(a) How should "substantially all" be defined for purposes of section 45D(b)(1)(B) ? For example, 
what percentage should constitute "substantially all" of the cash from a qualified equity 
investment? 
 
The statute establishes a safe harbor where at least 85% of the aggregate gross assets of the 
CDE are invested in qualified low-income community investments. However, the IRS should 
establish additional and more flexible parameters, including a facts and circumstances test, by 
which the "substantially all" test may be met. 



 
(b) What amounts should be treated as used to make qualified low-income community 
investments? For example, how should issuance costs (including underwriter's compensation) and 
reserves be treated? 
 
Amounts applied by a CDE as equity invested in, and loans made to, eligible investments should 
be treated as used to make qualified low-income community investments. Furthermore, those 
items which are fundamental to making and maintaining the investment and satisfying customary 
investor requirements should also be included. Those additional items would include costs of 
reserves to support investment projects in order to ensure the ultimate viability of the investment, 
costs of asset management and reporting, and like costs. However, we recommend that inordinate 
costs of issuance, perhaps costs exceeding a specified percentage of the investment amount, not 
be included. 
 
(c) How much time under section 45D(b)(1)(B) should a CDE have to invest the cash from a 
qualified equity investment in a qualified low-income community investment? 
 
It is important to balance the goal of having funds invested in a timely manner against the risk of 
inadvertently causing rushed and therefore imprudent investment. Investments in distressed 
communities are often complex and require creative and innovative structures. Therefore, a safe 
harbor of 18 months is appropriate. 
 
(d) How should repayments of equity or principal in respect of a qualified low-income community 
investment be treated for purposes of section 45D(b)(1)(B)? For example, are there circumstances 
when a CDE should not be required to reinvest any such amounts in another qualified low-income 
community investment during the 7-year credit period? 
 
Investments in community development oriented real estate and businesses typically require five 
years or more to develop the viability necessary to exercise an exit strategy. 
 
Therefore, we anticipate that a requirement that investors' funds be reinvested will be 
unnecessary. In any event, the threat of recapture is inappropriate with respect to an investor 
whose funds have been applied to a qualified investment and then returned, as those funds will 
have accomplished the purpose for which the tax credit was awarded. However, if a reinvestment 
requirement is included in the regulations, it should not require reinvestment more than five years 
after receipt of the allocation, consistent with 45D(b)(1). 
 
(e) How should the "substantially all" requirement under section 45D(b)(1)(B) be administered 
during the 7-year credit period? 
 
CDEs should be required to maintain records which indicate how investors' funds are applied to 
various qualified low income community investments, and each CDE's records should be available 
for examination. Those records should be sufficient to indicate where substantially all of the assets 
have been applied to qualified investments. The statute does not propose that this be an ongoing 
requirement; therefore, the CDE should be required to meet the test once during the seven-year 
credit period. 
 
2. Section 45D(b)(3) contains a safe harbor under which the "substantially all" requirement of 
section 45D(b)(1)(B) will be treated as met if at least 85 percent of the aggregate gross assets of 
the CDE are invested in qualified low-income community investments. 
 
(a) How should "aggregate gross assets" be defined under section 45D(b)(3)? For example, are 
there any assets of a CDE that should not be taken into account for these purposes? 
 
Aggregate gross assets should be limited to those assets acquired by the CDE for the purposes of 
this statute. There are a number of very respected and proficient organizations that have, over 



time, accumulated significant assets. To require that 85 percent of those existing assets be 
invested in this relatively short period would be detrimental to those organizations and their long-
term objectives. Therefore, assets accumulated prior to and independent of the new markets tax 
credit should be excluded from this analysis. To do otherwise will force these organizations to 
establish single-purpose subsidiaries for the sole purpose of the new markets tax credit. 
 
(b) How should the aggregate gross assets of a CDE be determined under section 45D(b)(3)? 
 
Aggregate gross assets should be determined by the CDE and certified by each CDE relying upon 
the safe harbor provision in Section 45D(b)(3). 
 
(c) How should compliance with the 85 percent test of section 45D(b)(3) be determined? For 
example, should the CDE be required to satisfy the test throughout the entire 7-year credit period 
following the issuance of a qualified equity investment? Should any grace periods be provided? If 
so, what should those grace periods be? 
 
As noted above, a CDE should be allowed 18 months to apply the funds to qualified investments, 
and this test should be satisfied if met once in the seven-year tax credit period. However, if the 
safe harbor must be met more frequently, a grace period of 180 days should be allowed to cure 
noncompliance so that the goals of the credit can be met. 
 
3. As indicated previously, section 45D(b)(1)(B) requires CDEs to use substantially all of the cash 
with respect to a qualified equity investment to make qualified low-income community investments. 
Under section 45D(d)(1)(A), the term "qualified low-income community investment" includes any 
capital or equity investment in, or loan to, any qualified active low-income community business. 
Section 45D(d)(2)(A) provides that the term "qualified active low-income community business" 
means, with respect to any taxable year, any corporation (including a non-profit corporation) or 
partnership if for the year (i) at least 50 percent of the total gross income of the entity is derived 
from the active conduct of a qualified business (as defined in section 45D(d)(3)) within any low-
income community, (ii) a substantial portion of the use of the tangible property of the entity is 
within any low-income community, (iii) a substantial portion of the services performed for the entity 
by its employees is performed in any low-income community, (iv) less than 5 percent of the 
average of the aggregate unadjusted bases of the property of the entity is attributable to 
collectibles (as defined in section 408(m)(2)) other than collectibles that are held primarily for sale 
to customers in the ordinary course of the business, and (v) less than 5 percent of the average of 
the aggregate unadjusted bases of the property of the entity is attributable to nonqualified financial 
property (as defined in section 139 7C(e) 
 
(a) How should "substantial portion" be defined for purposes of section 45D(d)(2)(A)(ii) and (ii)? 
 
Significant benefits can accrue to a low-income community through businesses that derive income 
from middle- and upper-income geographies, effectively importing wealth into the low-income 
geography, rather than merely recycling the funds that are already in that community. It is 
important, though, that a meaningful nexus to the low-income community exist, in order to ensure 
that this wealth is disbursed within the targeted low-income community. We recommend the IRS 
balance those factors, and we suggest that an appropriate balance can be achieved at a threshold 
of 30 percent. Additionally, a broad and flexible definition of "service" should be promulgated which 
will preserve the flexibility and opportunity for the program. Furthermore, recognition should be 
given to the fact that important economic purposes may require a business to expand beyond the 
census tract boundaries which qualified for the new markets tax credit or that services may extend 
beyond qualified boundaries while still fulfilling important statutory purposes. 
 
(b) When should the determination be made regarding whether a trade or business constitutes a 
"qualified active low-income community business"? For example, should the determination be 
made at the time of the investment in the business based on reasonable expectations? Under 
what circumstances, if any, should an investment in a business lose its status as a "qualified low-



income community investment" under section 45D(d)(1)(A) by reason of a failure of the business 
to satisfy the requirements for a qualified active low-income community business under section 
45D(d)(2)? Should the degree of control of the CDE over the business be relevant to this 
determination? 
 
The determination should be made at the time of the investment by the CDE. If the business is 
new, or receives the investment based upon new activities, the determination should be based 
upon reasonable expectations. Circumstances may arise which require a business to expand, 
move, or significantly change the scope or product mix of its business. The credit must allow 
businesses the flexibility to improve return or reorganize themselves in the event of adversity. The 
goal of the credit is to enable businesses in distressed areas to grow and flourish, and the results 
of that success should not trigger recapture. By way of example, a CDE's investment in a business 
that is, at the time of investment, a qualified low-income community investment, might ideally 
enable that business to be successful enough to expand to new locations. If a threat of recapture 
requires a CDE to hamstring that business by preventing its growth and expansion, the purpose of 
the credit will have been frustrated. The credit needs to have sufficient flexibility to allow 
investments to help businesses grow to the point of attracting investors without the offering of a tax 
credit. Otherwise, a gap will remain and CDEs will unwillingly create businesses that are 
dependent on the credit. Only in the most egregious situations, where abuse is clear, should a 
business lose its status as a qualified low-income community investment. 
 
(c) Should special rules be provided under section 45D(d)(2)(A) for determining whether a newly-
formed entity meets the requirements for a qualified active low-income community business? 
 
If a new business seeks to qualify as an eligible business, it should be required to submit a 
business plan that will support its status as a qualified active low-income business. The CDE 
should require the business to submit evidence that it has qualified within 12 months of the time 
the full debt or equity investment is made; however, the investors to fund that investment can be 
attracted only if there is certainty at the time of their investment. Therefore, the CDE's reasonable 
expectations based on that business plan, should be determinative. 
 
4. Section 45D(d)(1)(C) provides that the term "qualified low-income community investment" 
includes financial counseling and other services to businesses located in, and residents of, low-
income communities. What types of services should constitute "financial counseling and other 
services "for these purposes? 
 
The credit should be allowed to support the wide array of business and financial counseling 
services that have proven valuable in low- and moderate-income communities. Business training, 
financial literacy, and the many forms of pre- and post-purchase counseling services offered to 
new homebuyers should be encouraged through availability of the credit, in order to support the 
ongoing financial health of individuals in the targeted communities. A broad range of activities 
should also be supported to assist business owners, such as those incorporated in the definition of 
Development Services found in section 1805.104(q) of the regulations promulgated by the CDFI 
Fund: "Services that promote community development and are integral to making qualified low-
income community investments." These would include costs associated with preparing business 
owners to use financial products available to them, helping business owners create viable 
business plans, and, after loans and investments are made, enhancing business planning, 
marketing, management, and financial skills of business owners. 
 
5. Section 45D(d)(1)(D) provides that the term "qualified low-income community investment" 
includes any equity investment in, or loan to, a CDE. 
 
(a) What restrictions, if any, should apply to the use by a CDE of the proceeds of a qualified low-
income community investment received from another CDE? 
 
The same requirements should be imposed with respect to those proceeds as any other funds 



received by the CDE with respect to the credit. No additional restrictions are necessary to ensure 
that presumably smaller CDEs appropriately apply proceeds received from better-funded CDEs. 
 
(b) Under what circumstances, if any, should an investment by one CDE in another CDE lose its 
status as a "qualified low-income community investment" under section 45D(d)(1)(D)? Should the 
degree of control of the investing CDE over the other CDE be relevant to this determination? 
 
In this analysis, it is important to again be mindful of the viewpoint of targeted investors. Investors 
that lack the relevant expertise to identify small but effective CDEs may nevertheless be willing to 
participate via investments through larger organizations which in turn fund small CDEs. These 
investors need the assurance of the availability of the credit discussed throughout this letter. The 
regulations will adequately govern the investments of the CDE, which ultimately applies the 
proceeds without additional restrictions specific to this funding method. 
 
6. Under section 45D(g)(3)(B), a recapture event (requiring an investor to recapture credits 
previously taken) may occur with respect to an equity investment in a CDE if the CDE ceases to 
use substantially all of the proceeds of the equity investment for qualified low-income community 
investments. 
 
(a) What circumstances should constitute a change in use of the proceeds of a qualified equity 
investment that triggers a recapture event under section 45D(g)(3)(B ? 
 
In order to attract capital at favorable rates and terms, which is necessary for this credit to be 
successful, recapture risks must be narrowly defined. The primary measure should be the use of 
proceeds at the time of the investment or loan. 
 
(b) What remedial action(s), if any, should a CDE be permitted to take to avoid recapture under 
section 4 5 D (g) (3) (B)? 
 
The referenced section imposes recapture if the CDE ceases to use substantially all of the cash it 
receives for qualified low-income community investments. As noted above, it is our position that, 
once funds have been invested and accomplished the purpose of the credit, a return of those 
funds to the investor should not jeopardize the credit. However, if that position is not adopted by 
the IRS, we urge that the same period of time allowed for initial investments be allowed for 
reinvestment prior to the recapture imposed by this section. The purposes of the new markets tax 
credit are accomplished by thoughtful and prudent action by CDEs, which can only be achieved 
with a reasonable period of time allowed for both initial investment and reinvestment. 
 
7. Section 45D(i)(1) provides that Treasury may prescribe regulations that limit the new markets 
tax credit for investments that are directly or indirectly subsidized by other Federal tax benefits 
(including the low-income housing tax credit under section 42 and the exclusion from gross income 
under section (103). Under what circumstances should investments be treated as directly or 
indirectly subsidized by other Federal tax benefits? 
 
The credit should not be available to projects supported by the low-income housing tax credit, tax-
exempt bond financing or the historic tax credit. However, to avoid discouraging investors, only 
significant and defined subsidies that would be apparent to a prudent investor should be 
disqualifying. 
 
8. Section 45D(i)(2) and (4) provides that Treasury may prescribe regulations that prevent the 
abuse of the purposes of section 45D and that impose appropriate reporting requirements. 
 
(a) What anti-abuse rules may be necessary for carrying out section 45D? 
 
Due to the complexity and risk associated with new markets investments relative to the amount of 
this credit, we do not foresee a likelihood of abuse of this credit. However, we urge the IRS to be 



mindful that investors, when considering a new credit, may be discouraged from participating if 
faced with a risk of inadvertent recapture or disqualification, particularly given the inherent 
complexity and risk associated with these investments. Therefore, in order for this credit to be 
successful, any anti-abuse measures should be carefully considered to ensure that they will not 
discourage, or even penalize, CDEs and their investors if acting in good faith. 
 
(b) What types of reporting requirements should be imposed for carrying out section 45D? 
 
In determining appropriate requirements, the IRS should take into account the costs to investors, 
businesses, CDEs and the Treasury in implementing them. We suggest annual reporting by the 
CDE to include its financials, a list of investors, closing dates of their investments, qualified low-
income community investments and loans with narrative descriptions including other sources of 
financing for each business invested in or financed. 
 
We appreciate this opportunity to comment. If you have any questions about our comments, or 
wish to discuss them further, please call Sarah Linn, Assistant General Counsel, at 704-386-9646. 
 
Sincerely, 
 
/s/ 
 
Patrick M. Frawley 
Senior Vice President 
Regulatory Relations 

 


