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Washington, DC 20044 
 
Dear Sir or Madam: 
 
On behalf of National Community Capital and the more than 200 organizations we represent, I am 
writing to comment on the IRS' Advance Notice of Proposed Ruling (ANPR) on the New Markets 
Tax Credit. 
 
National Community Capital has submitted additional comments on the ANPR as a member of the 
New Markets Group and New Markets Tax Credit Coalition, and strongly endorses the 
recommendations set forth in those letters. In addition to the issues raised in the two previous 
letters, there is one additional issue which we would like to comment on as it pertains specifically 
to National Community Capital as a CDFI intermediary, which has loans and investments in 37 
CDFIs nationally. 
 
IRS Question Number 5 
Section 45D(d)(1)(D), provides that the term "qualified low-income community investment" 
includes any equity investment in, or loan, to a CDE.  
 
5a. What restrictions, in any, should apply to the use by a CDE of the proceeds of a 
qualified low-income community investment received from another CDE? 
 
5b. Under what circumstances, if any, should an investment by one CDE in another CDE 
lose its status as a "qualified low -income community investment under section 
35D(d)(1)(D)? Should the degree of control of the investing CDE over the other CDE be 
relevant to this determination? 
 
The statute states that one example of a Qualified Low-Income Community Investment includes 
"an equity investment in, or loan to, any qualified CDE". We believe that this provision was 
included into the statute, in part, so that the NMTC program could be viable for intermediaries and 
others that fund community development lenders and investors. These organizations often finance 
small community development lenders and investors who do not have the infrastructure, 
sophistication, and resources to take advantage of programs such as NMTC themselves. Many of 
our members CDFIs, particularly smaller organizations, have indicated a strong preference to work 
through a national intermediary such as National Community Capital, rather than access the 
NMTC directly, as they do not have the legal, financial, or information systems resources to 
directly pursue NMTC allocations and investors. 
 
In order to make this program viable for CDFI intermediaries, we believe it is important that the 
regulations not impose double reporting and recapture burden on this type of activity through an 
intermediary. Such a double recapture requirement—recapture occurring at both the first-tier (the 
one receiving the allocation) and second-tier CDE (the one receiving the loan or investment from 
the first-tier CDE)—would cause investors to be much less likely to invest in intermediaries 
because they would be taking twice as much risk for an investment. Such a double reporting 



requirement would severely limit the number of smaller CDFIs (particularly microlenders and 
others that have hundreds of small loans/investments in low-income communities and limited 
resources to track the substantial ongoing borrower information as would be required under 
NMTC) from utilizing the NMTC program. 
 
We, however, recognize that not requiring reporting/tracing from both the first-tier CDE and the 
second-tier CDE could create the possibility of misuse of NMTC funds. We believe that there are 
two possible ways to make the program viable for CDFI intermediaries, while preventing potential 
abuse of the NMTC program. 

1) Do not require tracing at the second-tier CDE level for CDFI intermediaries, but put other 
mechanisms in place to prevent fraud and abuse.  

 
In this case, we believe that it makes sense to have a separate evaluation process for 
organizations that apply as CDE/CDFI intermediaries, which focuses on the both the 
intermediaries' financing track record and the CDEs/CDFIs in which they have invested, similar to 
the intermediary component of the CDFI Fund. Having a separate process (and different reporting 
for intermediaries) would prevent any organizations from simply receiving an allocation and setting 
up a second-tier CDE in order to avoid the NMTC reporting/recapture burdens. One mechanism to 
prevent abuse for CDE/CDFI intermediaries could include working into the certification and re-
certification process for CDEs the possibility of decertifying second-tier CDEs if they are not using 
funds for their purposes stated in their community development missions. Another mechanism to 
prevent abuse could be for second-tier investments from CDE/CDFI intermediaries to be limited to 
certified CDFIs, as these organizations have already underwent a more extensive review process 
than the CDE requirements. 

2) Require tracing at the second-tier CDE level, but make the reporting and recapture 
burdens less for the second-tier CDEs, such as:  

(a) requiring the second-tier CDE to be evaluated only for the substantially-all test at one point in 
time (i.e. one year after receiving an investment from a first-tier CDE), and  

(b) requiring the second-tier CDE to only send a certification letter to Treasury that they are 
meeting the requirements of the substantially-all test (rather than the full paper work required of 
the first-tier CDE).  

Again with this option, it probably makes sense to have a separate evaluation process for 
CDE/CDFI intermediaries which focuses both on the intermediaries and the CDEs/CDFIs in which 
they  

 
Please contact me if you have any questions of these comments. 
 
Sincerely, 
 
Mark Pinsky 
President and CEO 
National Community Capital 
620 Chestnut Street, Suite 572 
Philadelphia, PA 19106 
215.925.4754 
 
cc: Jeff Berg, CDFI Fund 


