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November 4, 2022 
 
Internal Revenue Service (IRS) 
CC:PA:LPD:PR (Notice 2022-49) 
Room 5203 
P.O. Box 7604, Ben Franklin Station 
Washington, DC  20044 
 

Re:  Notice 2022-49, Request for Comments on Certain Energy Generation Incentives 

To Whom it May Concern: 

On behalf of the members of the Novogradac Renewable Energy Working Group (the RE Working Group), 
we appreciate the opportunity to comment on Notice 2022-49, Request for Comments on Certain Energy 
Generation Incentives (the Notice). The RE Working Group was founded to identify and address technical 
and administrative issues that arise around the Inflation Reduction Act (IRA) of 2022. The group counts 
among its members attorneys, investors, syndicators, lenders, for-profit and nonprofit developers, 
sponsors, consultants, and other renewable energy professionals interested in working together to coalesce 
around solutions to technical renewable energy issues and make the renewable energy tax credit programs 
more efficient in providing benefits.  

Attached please find the RE Working Group’s comments include requests for guidance, responses to 
questions and recommendations regarding the Notice. Our comments are meant to provide the Treasury 
and IRS with information needed to help guide their decisions as they make plans to implement the IRA’s 
energy provisions.  

Please do not hesitate to contact us if you have any questions regarding our comments or if we can be of 
further assistance. We would be happy to discuss our comments in further detail. Thank you in advance for 
your time and consideration. 

Yours very truly, 

Novogradac & Company LLP 

 

 

By 

Tony Grappone, Partner 

Attachment: RE Working Group Comments on Notice 2022-49 



Response to Notice 2022-49, Request for Comments on Certain Energy Generation 
Incentives 

Novogradac Renewable Energy Working Group 

Beginning of Construction and Continuity: 

The manner in which taxpayers demonstrate they commenced construction is critical to evaluating each 
project’s tax credit value due to the various phased-in effective dates outlined throughout the IRA.  As 
such, the RE Working Group respectfully requests guidance that confirms the following: 

 The Physical Work Test and the Five Percent Safe Harbor definitions from prior guidance1will be
applied consistently to any start of construction requirements stipulated under the IRA.

 The six-year continuity safe harbor for projects that begin construction before January 1, 2022
will be extended as well as the 5-year safe harbor for projects that commence construction after
January 1, 2022.2

 The 10-year Continuity Safe Harbor for offshore wind and Federal lands projects will be retained
as well as the rules tolling the continuity requirement for projects that present national security
concerns.

 Taxpayers can demonstrate the continuous construction test or the continuous efforts test,
regardless of which method used to commence construction in situations where they do not
satisfy the safe harbor.

.01 IRA Changes to the Renewable Electricity Production Credit (§ 45)  

(1) Section 45(e)(13) provides that electricity produced by a taxpayer will be treated as
sold by such taxpayer to an unrelated person during the taxable year if (A) such electricity 
is used during such taxable year by the taxpayer or a person related to the taxpayer at a 
qualified clean hydrogen production facility (as defined in § 45V(c)(3)) to produce 
qualified clean hydrogen (as defined in § 45V(c)(2)), and (B) such use and production is 
verified (in such form or manner as the Secretary may prescribe) by an unrelated third 
party. 

(a) What existing industry standards, if any, should the Treasury Department and the
IRS consider in establishing guidelines for how an unrelated third party will verify that 
electricity produced by a facility for which the taxpayer is claiming the § 45 credit has been 
used to produce qualified clean hydrogen? 

Comments  
We request that the Treasury Department and the IRS consider industry standards used in other 
analogous energy efficiency tax credit and incentives such as § 179D and § 45L and that the taxpayer be 
able to provide such verification upon request. 

(2) Sections 45(b)(3), 48(a)(4), 45Y(g)(8), 48E(d)(2) and several other sections in the
IRA include a reduction in the respective credit for tax-exempt bond financing. The 
reduction is calculated in accordance with § 45(b)(3) (or rules similar to the rule under § 
45(b)(3)). 

1 See Notices 2013‐29, 2013‐60, 2014‐46, 2015‐25, 2016‐31, 2017‐4 and 2018‐59 
2 See Notice 2021‐41 
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What additional guidance would be helpful in determining how to calculate the reduction? 
 
Comment 
We request that guidance be provided that confirms taxpayers can apply the direct tracing with respect to 
identifying which costs were paid for with tax-exempt bond financing, similar to the rules provided for in 
Treasury Regulations Section Treas Reg 1.148-6(d)(1).  
 

(3) Section 45(c)(10)(A)(v), as amended by the IRA, provides a modified definition of 
marine and hydrokinetic energy by adding pressurized water used in a pipeline (or similar 
man-made conveyance) that is operated for the distribution of water for agricultural, 
municipal, or industrial consumption and not primarily for the generation of electricity.  
 
Is guidance needed to define these qualified facilities? If so, how should these qualified 
facilities be defined? 
 
Comment 
We request that guidance be provided that more clearly defines what is meant by “similar man-made 
conveyance.”  We also respectfully request guidance that clarifies how to determine when a facility isn’t 
operated “primarily” for the generation of electricity.  
 

(4) Please provide comments on any other topics relating to the § 45 credit that may 
require guidance. 
 
Comments:  no comments on any other topics relating to the § 45 credit as of 11/4/2022. 
 

.02 The Energy Investment Credit (§ 48)  
 

(1) IRA Changes to the Energy Investment Credit (§ 48)  
 

(a) The IRA expanded the definition of energy property to include electrochromic glass, 
energy storage technology, qualified biogas property, and microgrid controllers.  

 
(i) What should the Treasury Department and the IRS consider in determining what 

types of technologies are included in the definitions of these new types of energy property? 
 
Comments 
We request that the Treasury Department and the IRS consider how certain technologies that are part a 
project involving multiple units of property should be evaluated when assessing energy credit basis.  For 
example, if a project has two units of property, one of which is energy investment credit property and the 
other is not however there is technology that benefits both units of property, we request clarity with respect 
to how the costs incurred with respect to the dual-purpose technology should be allocated between the two 
units of property.  
 

(ii) What should the Treasury Department and the IRS consider in determining what 
components of those technologies are included in energy property? 

Comments 
We request that guidance be provided in the form of examples that are not necessarily all inclusive but 
illustrate the types of components in electrochromic glass, energy storage technology, qualified biogas 
property, and microgrid controllers that would be included in the definition of energy property for these 
technologies. We also respectfully request clarity with respect to indirect costs which may be necessary to 
incur for certain components to function as intended. 
 

(b) Section 48(a)(8) provides that for certain energy property amounts paid or 
incurred for qualified interconnection property may be included in basis.  
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(i) For interconnection property, what types of additions, modifications, or upgrades to 
the transmission or distribution system are required for the purpose of accommodating 
interconnection?  

 
Comments 
We request guidance confirming that any additions, modifications, or upgrades to the transmission or 
distribution system as specified pursuant to the energy property interconnection agreement required by 
the interconnecting utility qualify as energy credit basis as well as additional interconnection costs 
incurred outside the interconnection agreement which are necessary for the energy property to function 
for its intended purpose or clarify which specific types of interconnection related costs are not includable 
in energy credit basis. 

 
(ii) For interconnection property, what type of documentation, in addition to 

interconnection agreements and cost certification reports, is readily available for a 
taxpayer to demonstrate that they have paid or incurred interconnection costs?  

 
Comments 
We request guidance that confirms agreements entered into such as membership interest purchase 
agreements (MIPAs) and/or asset purchase agreements (APAs) that specify interconnection costs paid for 
or incurred pursuant to MIPAs and/or APAs may also qualify as documentation that taxpayers can use to 
demonstrate they have paid or incurred interconnection costs.   

 
(iii) For interconnection property, is guidance needed to define energy property that 

has a maximum net output of not greater than 5 megawatts (as measured in alternating 
current)? 
 
Comments 
We request guidance that confirms that interconnection property costs incurred on behalf of a project 
comprised of multiple energy properties that in the aggregate exceeds a net output of 5 megawatts are 
able to be apportioned to each separate energy property or multiple energy properties that operate as a 
single energy project consistent with IRS Notice 2018-59 Section 7.01(2)(a) (but excluding factors (viii) 
if the common financing is portfolio level, (iv), and (v)) and the net output analysis be performed on a 
single project basis. 
 

(c) Please provide comments on any other topics relating to the § 48 credit that may 
require guidance. 

Comments with respect to qualified biogas property  
We request that guidance be provided in the form of examples that are not necessarily all inclusive but 
illustrates the types of property which per § 48(c)(7) comprises a system that captures such gas for sale or 
productive use, and not for disposal via combustion.  We further respectfully request guidance be 
provided in the form of examples that illustrate the manner in which qualified biogas property would be 
considered disposed via combustion related to § 48(c)(7). 

Comments with respect to coordination with other credits  
We request that guidance that describes the manner in which the § 48 Energy credit can be taken in 
conjunction with other credits.  For example, if a qualified clean hydrogen production facility per § 
45V(c)(3) also has waste energy recovery property in accordance with § 48(c)(5), how should taxpayers 
evaluate each facility’s project costs, including any shared costs for purposes of determining energy 
property basis per facility? 
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(2) Additional Issues Regarding the Energy Investment Credit (§ 48)  
 

(a) Is guidance needed to determine whether an investment credit facility that elects to 
claim the § 48 investment tax credit in lieu of the § 45 production tax credit is subject to all 
of the requirements of § 45, including the requirement that electricity generated by the 
investment credit facility be sold to an unrelated person? If so, what factors should the 
Treasury Department and the IRS consider regarding such guidance?  
 
Comments: No additional guidance requested or factors to recommend as of 11/4/2022.  
 

(b) Is clarification needed on the applicability of the 80/20 rule used to determine 
whether retrofitted or repowered projects may qualify as new energy property? If so, how 
should this be clarified? 
 
Comments 
We request guidance that confirms which types of energy property, if any, are not allowed to apply the 
80/20 rule. 
 

(c) Section 48(a)(3)(A)(i) provides that energy property includes “equipment which 
uses solar energy to generate electricity, to heat or cool (or provide hot water for use in) a 
structure.” Is guidance needed to clarify the meaning of the term “structure”? If so, how 
should this term be clarified? 
 
Comments 
We request guidance in the form of examples that helps clarify how the term “structure” is meant to be 
interpreted under § 48(a)(3)(A)(i). 
 

(d) Please provide comments on any other topics relating to the § 48 credit that may 
require guidance. 
 
Comments:  No comments on any other topics relating to the § 48 credit that may require guidance as of 
11/4/2022. 
  

.06 IRA Addition of Special Programs for Certain Facilities Placed in Service in 
Connection with Low-income Communities (§§ 48(e) and 48E(h))  
 

(1) Sections 48(e)(4)(A) and 48E(h)(4)(A) require the Secretary to establish a program 
to allocate amounts of environmental justice capacity limitation to applicable facilities. In 
establishing such program, the Secretary must provide procedures to allow for an efficient 
allocation process.  

(a) What should the Treasury Department and the IRS consider in providing guidance 
regarding the application process for taxpayers seeking an allocation of the environmental 
justice capacity limitation?  
 
Comments 
We request that the Treasury Department and the IRS consider allocating a minimum percentage of the 
annual 1.8 gigawatt direct current allocation to projects with capacity of 100 kilowatts or below. A 
possible reserved amount of 10% of the total 1.8 gigawatt direct current allocation will help maximize the 
potential for direct benefit from owner-occupied qualified low-income single family residential projects,  
qualified residential low-income building projects and qualified low-income economic benefit projects.  
We request that Treasury maintain such small-project allocation reserve through the first three quarters of 
each calendar year, and then releasing the reserve for all applicants under the total 1.8 gigawatt allocation. 
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We also recommend that guidance be provided that clarifies for purposes of the IRA that the meaning of 
the term “building” includes not only the physical building but also its adjacent structures which are part 
of the overall project also qualify under the term “building” (i.e. carports, sheds, land for ground mounted 
facilities, etc.). 
 

(b) How can the application procedures and application process be made accessible to 
taxpayers? 
 
Comments 
We recommend that the IRS and the Treasury Department provide a website portal to administer 
application submissions and awards as well as to provide taxpayers visibility with respect to total program 
award status throughout the year including remaining allocations available for award.  We recommend 
that the IRS and the Treasury Department consult closely with the Department of Energy and related 
laboratories, who have experience evaluating a high volume of solar project applications. 
 
We recommend that the IRS and Treasury Department review and award allocations throughout the year 
on a rolling basis, subject to a 100kW capacity and smaller project reserve of the allocation for the first 
nine months of the year. 
 
We also recommend that the IRS and Treasury Department limit the allocation granted to projects eligible 
solely by location within 45(D) census tracts to no more than 50% of the 1.8 gigawatt annual total, 
through the end of the third quarter of each calendar year. We recommend that during the fourth quarter 
of each calendar year the IRS and Treasury allow for allocation beyond the 50% limitation to such 
projects qualifying solely by location within 45(D) census tracks, ensuring that the maximum amount of 
the environmental justice capacity allocation is granted each year. 
 
We recommend that a taxpayer be allowed to submit multiple applications for individual projects, but that 
no single taxpayer or its affiliates be granted more than a certain portion of the total allocation for that 
calendar year.   and require applicants to submit documentation that establishes readiness and the ability 
to complete its installation timely.  For example, we recommend that taxpayers be required to provide 
documentation that indicates they have all necessary building permits and that their project is “shovel 
ready” 
 

(c) How can the process incorporate community input, engagement, and benefit for 
projects seeking an allocation of the environmental justice capacity limitation? 
 
Comments 
We recommend that the Treasury Department and IRS prioritize applicants that demonstrate 
community/resident outreach and engagement.  We also recommend that the IRS and the Treasury 
Department consider establishing a scoring system for applications that may include factors such as (i) 
project size; (ii) the size of the economic benefit to participants and beneficiaries; (iii) specific benefitting 
project structure such as single-family residential, multifamily housing, Indian tribal projects or others; 
(iv) regional balance across the country, and other factors that community input processes may identify. 
 

(2) What stage of completion, if any, should be required of the taxpayer at the time of 
application for or allocation of amounts of environmental justice capacity limitation (since 
the taxpayer will have four years to place the facility in service)? 
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Comments 
We recommend that the allocation application process require applicants  to submit documentation that 
establishes readiness and their ability to complete its installation timely.  For example, we recommend 
that taxpayers provide documentation that indicates they have the permits necessary to commence 
construction (other than those that would be issued immediately prior to construction), which may include 
proof of site control, construction permits from the local Authority Having Jurisdiction for such permits, 
and a utility Interconnection Agreement or similar utility agreement except for projects developed on 
Indian land, and projects which are “shovel ready” be prioritized.  We further recommend that IRS or 
Treasury Department provide simple, standard forms by which small project applicants can demonstrate 
site control, particularly in the case of nonprofit project owners and developers planning installations on 
their own facilities, where a project lease is unnecessary. 
 

(3) What methods currently exist or need to be designed for a taxpayer to certify that a 
project is being built in a low-income community, on Indian land, or as part of a low-
income residential building project or a qualified low-income economic benefit project? 
 
Comments 
Low-income community: In addition to establishing readiness, low-income community project applicants 
should be required to submit documentation that indicates their project is located in a low-income 
community meeting the criteria provided for in section 45D(e), such as using the existing geocoder map 
available from the CDFI. Consideration should also be given to sufficient transition grace periods and 
good cause exceptions for projects that were in a LIC at the time on-site physical construction work began 
but where the census tract no longer qualifies as a LIC on the date of PIS. 
 
Indian land:  In addition to establishing readiness, Indian land project applicants should be required to 
submit documentation that indicates their project is located in on land that meets the criteria provided for 
in section 2601(2) of the Energy Policy Act of 1992. 
 
Low-income housing buildings:  In addition to establishing readiness, for projects seeking an 
environmental justice allocation in connection with a qualified low-income housing building, additional 
information should be required that demonstrates their low-income housing building designation (i.e. 
documentation from the applicable state or federal housing program that verifies its qualification). 
 
Low-income economic benefit projects:  In addition to establishing readiness, low-income economic 
benefit project applicants should be required to provide a narrative plan that describes and quantifies the 
benefits to be shared with eligible households and how the applicant will monitor and ensure compliance, 
with weighting given for demonstrated proven ability to deliver financial benefits to qualifying low-
income households.  We further recommend that the IRS and Treasury publish a current list of all 
income-qualified federal assistance programs that taxpayers can use to verify participant and beneficiary 
income, such as Medicaid, federally supported housing programs, Supplement Nutrition Assistance 
Program, etc. 
 
We recommend that the IRS and the Treasury Department provide flexibility to taxpayers in determining 
the means for reaching the 50% income-qualified beneficiary threshold, so that taxpayers may qualify by 
demonstrating benefit to 50% of the per capita beneficiaries of a project, or by demonstrating that at least 
50% of the project capacity is benefitting income-qualified participants. 
 
We urge the IRS and the Treasury Department to ensure that all application, compliance and reporting 
efforts under the low-income economic benefit test adequately protect the confidentiality of specific 
beneficiaries’ income and tax status. 
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        (4) What mechanisms exist for a taxpayer to demonstrate that the financial benefits of 
the electricity produced by an applicable facility are allocated equitably among the 
occupants of a low-income residential building project and do not impact the occupants’ 
eligibility for their housing? Similarly, what mechanisms exist for a taxpayer to 
demonstrate that at least 50 percent of the financial benefits of electricity produced by an 
applicable facility which is part of a low-income economic benefit project are provided to 
households within certain income thresholds?

Comments 
We recommend that the Treasury Department and the IRS rely on expertise at the Department of Housing 
and Urban Development and the Department of Energy in developing the compliance mechanisms. 

For rental housing facilities with master-metered electric utilities, or for qualified low-income owner-
occupied single-family residence or condominium buildings, taxpayers can provide electricity to all 
beneficiaries through interconnection via the building’s master meter or “house meter.”  

For rental housing properties with individual tenant meters, we urge the Treasury Department to work 
with HUD and the Department of Energy to consult with subject matter experts in developing eligible 
mechanisms that comply with the Act’s requires for equitable allocation among the occupants of the low-
income residential building project. We recommend that the Treasury Department and the IRS consider 
allowing the property owner and landlord to provide cash rebates or other benefits to tenants on a per-
bedroom, per-capita or per-square-foot basis, when taxpayers interconnect with the utility solely via the 
property owner’s common area meter(s), though in such cases we urge the Treasury Department and the 
IRS to establish a reasonable procedure under which the taxpayer can demonstrate good faith efforts to 
compel the property owner and landlord to provide such cash rebates or other financial benefits to tenants. 
Absent such a reasonable procedure by which the taxpayer can show such good faith effort, the Treasury 
Department and the IRS should develop alternative mechanisms that do not require taxpayers to risk 
exposure to recapture because of an unrelated party’s failure to make such payments. 

(5) Is guidance needed to clarify the meaning of the term “financial benefit”?

Comments 
We request that guidance be provided that clarifies the term “financial benefit” allow for the broadest 
possible definitions of financial benefits and should not be limited to simply to savings on energy bills.  
We recommend that financial benefits take into consideration multiple factors such as geographic 
location, local utility regulations, financing requirements and whether or not the facility is connected to 
an existing meter or as a stand-alone project.  We also recommend guidance that confirms that the actual 
electricity produced by the applicable facility does not need to be directly consumed or acquired by the 
applicable qualifying household of residential building.  Furthermore, we request guidance that confirms 
any financial benefits received by qualifying households avoid unintended consequences.  For example 
financial benefits should be excluded from formulas that calculate utility allowances or used in 
determining eligibility for other benefits such as housing assistance, food assistance, healthcare, etc. 

We recommend that the IRS and the Treasury Department adopt a utility savings formula or definition 
that recognizes the significant variation in base electricity costs across the United States. For taxpayers, 
the utility compensation rate is often the most significant determinant of project economics. In a state or 
region with expensive energy, e.g. $0.20/kWh, taxpayers could potentially provide a 20% discount 
against current utility rates, with benefitting participants paying $0.16 / kWh. Taxpayers working to 
benefit low-income participants in a region with lower-cost base electricity rates, such as $0.08 / kWh, 
would have to offer a 20% discount to benefitting participants with just $0.064 / kWh revenue for the 
taxpayer to pay for construction, development and debt service costs after the tax credit. Using a fixed 
percentage savings benchmark nationwide could lead to unachievable expectations in some regions and 
unreasonably low expectations in others. The IRS and Treasury should consider establishing different 
minimum savings thresholds based on the energy compensation rate. 
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(6) What is a financial benefit of the electricity produced by an applicable facility other 
than electricity acquired at a below-market rate for occupants of low-income residential 
building projects and low-income economic benefit projects? 
 
Comments 
We recommend that the IRS and Treasury adopt definition of  of financial benefits  that go beyond below-
market electricity, including but not  limited to:  Rent stabilization, more predictable energy costs, 
extending a low-income building affordability period, improved energy efficiency of the residential 
building and related units, etc. 
 
We recommend that IRS and Treasury including such definition of financial benefit the option for 
taxpayers to demonstrate a “total financial benefit” through a formula that includes the value of bill 
credits or energy savings; the value of any additional utility or local incentives paid to the taxpayer and 
any projected dividends, distributions or other equity or revenue-sharing payments that the taxpayer will 
share with income-qualified participants and beneficiaries. 
 

(7) What should the Treasury Department and the IRS consider in providing guidance 
regarding the recapture of the benefits of the credit increase allowed under §§ 48(e) and 
48E(h) when property ceases to be property eligible for such credit increase? How should 
the one-time restoration of eligibility be documented before recapture? 
 
Comments 
We recommend that the Treasury Department and the IRS provide examples that illustrate the manner in 
which taxpayers are expected to document and comply with the one-time restoration of eligibility. 
 
We recommend that the Treasury Department and the IRS require applicants to meet reasonable 
compliance requirements at the time of application, and that taxpayers be required to meet the same 
compliance requirements under the one-time restoration requirements before recapture.  
 
We recommend that the Treasury Department require applicant taxpayers to describe the means by which 
the taxpayer will ensure ongoing compliance with the 50% income-qualified beneficiary threshold each 
year of the 5-year compliance period, including in the case of any terminated subscriptions in a 
community solar project. 
 
Once taxpayers are granted an allocation under the low-income benefit option, we recommend that the 
Treasury Department and the IRS establish an efficient form by which taxpayers are required to certify in 
good faith to the IRS and the Treasury Department ongoing compliance with the 50% income-qualified 
beneficiary threshold as stated in the taxpayers’ original application for the allocation, and to state any 
changes to such compliance methods and protocols, when necessary. 
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(8) Please provide comments on any other topics relating to the environmental justice 
capacity limitation under §§ 48(e) and 48E(h) that may require guidance. 
 
Comments:  no comments on any other topics relating to the environmental justice capacity limitation 
under §§ 48(e) and 48E(h) as of 11/4/2022. 




