
 

 
 

September 30, 2015 
 
Mr. Mark Stivers - Executive Director 
California Tax Credit Allocation Committee 
915 Capitol Mall, Suite 485 
Sacramento, CA  95814 
 
Dear Mr. Stivers: 
 
The LIHTC Working Group was established to provide low-income housing tax credit (“LIHTC”) 
industry participants a platform to work together to resolve technical and administrative LIHTC program 
issues.  On behalf of the members of the LIHTC Working Group, we respectfully submit our comments 
on the Tax Credit Allocation Committee’s (TCAC) Proposed Revisions to Selected Sections (PRSS) of the 
July 16, 2015 Proposed Regulation Changes. 
 
The members of the LIHTC Working Group strive to make the LIHTC program even more efficient in 
delivering benefits to help build affordable rental housing throughout the nation in a wide variety of 
different housing markets.  Our group includes nonprofit and for-profit developers, property managers, 
lenders, syndicators, investors, accountants, lawyers and other LIHTC professionals. 
 
We greatly appreciate how responsive TCAC has been to its industry partners in making the extensive 
changes reflected in the PRSS.  In particular, we applaud the withdrawal of the proposals regarding projects 
with 50 percent of the units receiving rental assistance and those regarding the welfare exemption.  While 
we understand TCAC’s policy motivations behind such proposals, we believe they were counter-productive 
and damaging for reasons as described by our previous letter.  This letter addresses only the revised proposal 
regarding 15-year capital needs upon sale or refinance and the new proposal regarding contribution of the 
proceeds of net equity. 
 
Before offering our comments, we would also like to reiterate that the current unusual financial 
circumstances of extended low interest and capitalization rates won’t last indefinitely.  Indeed, the Federal 
Reserve Board of Governors might raise interest rates in the coming months for the first time since the Great 
Recession.  Any changes to TCAC policies should not be predicated on the assumption that these unusual 
financial circumstances will continue. 
 
1. Revise the proposal to address 15-year capital needs upon sale or refinance. 
 
While it is certainly good asset management practice to appropriately plan for a capital needs assessment 
upon the purchase or refinance of properties reaching a certain age or in need of recapitalization, we believe 
that buyers of properties and lenders to those buyers have strong incentives to ensure that the current and 
ongoing capital needs of a property are properly addressed.  As such, we believe that the revised proposal is 
in large measure redundant, and we have some concerns as to how this proposal would be implemented.  
TCAC is already overburdened with many current responsibilities such as monitoring property compliance 
and processing cost certifications and issuing IRS Form 8609s.  Is there sufficient staff capacity at TCAC to 
carry out what will be a significant increase in administrative burdens on TCAC?  We also note that sale and 
refinance transactions are extremely time sensitive and any material delay in approvals could cause great 
financial harm to the viability of refinancings and sales to new partnerships and to general partners, both 
nonprofit and for-profit. 
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Short Term Capital Needs 
 
The requirement to fund and complete short term capital needs within the first two years of a refinance 
should not apply if the refinance takes place during the first five years after a project is initially placed in 
service.  In such cases, the likely reason for refinance would be to obtain a lower interest rate to make the 
project more feasible.  At that point, there are likely no short-term capital needs, and the requirement to 
conduct a capital needs assessment is unnecessary and could deter what would be an otherwise beneficial 
transaction. 
 
Long Term Capital Needs 
 
The requirement to fund long term capital needs reserves with any operating cash flow exceeding 1.00 to 
1.00 debt coverage ratio should be further defined as to whether this debt service ratio includes state & local 
government cash flow loans and other residual receipt loans.  The debt coverage ratio should also be further 
defined to allow for supportive tenant services, and clarify that other costs can be paid such as syndicator 
asset management fees and partnership management fees. 
 
While setting up reserves from operating cash flow can be seen as prudent, the consequence may be fewer 
tenant services, or possible rent increases.  Setting the right balance between future rehabilitation needs and 
current operating needs and affordability involves project-by-project considerations.  Requiring all projects 
to fund a prescribed formula to meet long term capital needs could significantly impede the ability of 
nonprofit and for-profit owners to more properly balance these individual needs. 
 
The above are examples of the kind of complications which call into question applying such new concepts 
without adequate time for consideration.  Seeing as how the possible sale/refinance regulations are 
applicable for many years going forward, not just for the immediate future, perhaps there could be an 
amendment to TCAC Regulations once a more detailed set of proposals is released and more time is allowed 
for comments and consideration. 
 
2. Include a proposal to require contribution of a share of net equity from a Transfer Event. 
 
While it is understandable that TCAC would like to ensure that a portion of the proceeds from property 
dispositions are reinvested in affordable housing, this proposal would create a new regulatory regime that is 
likely costly relative to the net benefits it would produce.  
 
The proposed regulation would apply a complicated formula to determine how much, if any, of the net 
equity proceeds of a property disposition would need to be transferred to a fund, controlled by the property 
owner, which would then be reinvested for affordable housing.  The administrative costs associated with 
establishing, maintaining and verifying compliance with the regulatory infrastructure to oversee the transfer 
and use of these net equity proceeds are not negligible. 
 
We believe that many projects, especially those encumbered with large debt, such as tax-exempt bond 
projects, will have little net equity proceeds relative to the administrative costs, thus the net additional 
benefit to be invested in affordable housing is relatively small.  We also believe that much of the net equity 
proceeds subject to this limitation would likely be invested in affordable housing absent this new regulation.  
In evaluating this new regulation, the net additional amounts projected to be invested in affordable housing 
should be compared to the aggregate costs incurred by all parties in developing and complying with this 
proposed regulation. 
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Conclusion 
 
We appreciate TCAC’s efforts to improve the LIHTC program and the opportunity to comment on the 
revised proposed regulations.  We believe that revisions to the previous set of proposed regulation changes 
represent a significant improvement from the initial proposals, and we applaud TCAC for incorporating the 
feedback from stakeholders as reflected in the revisions. 
 
Please do not hesitate to contact me at Michael.Novogradac@novoco.com or (415) 356-8000 if you have 
any questions regarding our comments or if we can be of further assistance. 
 
 
THE LIHTC WORKING GROUP 
 
Very truly yours, 
 
NOVOGRADAC & COMPANY LLP                                   NOVOGRADAC & COMPANY LLP 
by                                                               by

 
      Michael J. Novogradac                                                      Stacey Stewart 


