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Transcript 
[00:00:10] Michael Novogradac, CPA: I’m Michael Novogradac and this is Tax Credit Tuesday. This 
is the Oct. 11, 2022, podcast.  

We’re in the middle of a stretch of notable developments in the federal income tax incentive world, 
punctuated by three highly anticipated announcements they’re releasing. One was the recent release by 
the US Census Bureau of the latest American Community Survey data. This is a key ingredient in 
determining maximum rents for low-income housing tax credit properties. We did an episode on that 
last week. If you missed it, you can go to www.novoco.com/podcast to listen. My partner, Thomas 
Stagg, was my guest. 

The second item that we’re waiting for is the not-yet-released calendar-year 2021 new markets tax 
credit allocation awards, which we still are expecting to be announced at some point this month, the 
month of October. We’ll have a podcast episode on the 2021 new markets tax credit awards once the 
announcement is made.  

Now, the third major release in the tax incentive world is the topic of today’s podcast: the long-awaited 
final regulations on the average-income set-aside for low-income housing tax credit properties. These 
final regulations are out. They were released last Friday, Oct. 7. 

This episode is certain to be of interest to nearly every participant in the financing, development and 
operation of low-income housing tax credit properties. From owners and managers to syndicators and 
investors, over the last two years, we at Novogradac have been getting many, many questions about the 
average income proposed regulations and getting questions about what we expected in the final 
regulations.  

Well, the final regulations are here, and now we can begin to answer many of the questions we have 
been getting and speculating about. The average-income final regulations provide guidance to using the 
average income set-aside, which was created back in 2018. The average income set-aside was designed 
to allow LIHTC properties to serve tenants with a wider range of incomes. 

With that in mind, let me begin by providing a bit more technical background about the average income 
set-aside test.  

To be eligible for low-income housing tax credits, a property must set-aside a minimum level of units 
for occupancy by low-income families at restricted rents. A property generally is eligible for tax credits 
on the portion of the property rented to low-income tenants. However, if they fall below the minimum 
set-aside, then the property is not eligible for any tax credits. 
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Prior to the enactment of the average income set-aside, there were two options: the 20-50 test and the 
40-60 test. Under the 20-50 test, at least 20% or more of the units in a property needed to be rented at 
restricted rents to families with incomes at or below 50% of the area median income. Under the 40-60 
test, at least 40% or more of the units in a property needed to be rented at restricted rents to families 
with incomes at or below 60% of the area median income. 

Since most properties are intending to rent 100% of their units to low-income tenants–some might be 
80%, but it’s generally 100%–the 40-60 test is the minimum set-aside test that has been used 
traditionally before the average income test was an option. The average income test introduced a third 
occupancy set-aside option to be eligible to generate tax credits for qualified occupied units. Under the 
average income set-aside, the average income of the qualified units needs to be at or below 60% of area 
median income. It is similar to the 40-60 set-aside, however, under the 40-60 test, all tenant incomes 
must be below 60% to be eligible. 

Under the average income set-aside, some tenants can be over 60% income, up to 80%, but that higher 
income level must be offset by tenants with corresponding lower income levels. 

For example, a project can rent a unit for a family at 80% of area median income, if they also rented a 
unit to a family at 40% of area median income, such that the average of the two units was 60%. I will 
note that for administrative purposes, the differing income levels must be selected in 10% increments, 
where the average of all the units’ designations does not exceed 60%. 

The average income set-aside was widely used from its enactment in 2018 until October 2020. You 
might be thinking, “what happened in October 2020 that caused it not to be so widely used?” That’s 
when the IRS released proposed regulations that so concerned property owners, syndicators and 
investors, that the average income test fell out of favor. Those projects that planned on using the 
average income set-aside, up until the proposed regulations, at least, but had not yet elected that set-
aside on their 8609s, most of those switched to the 40/60 set aside.  

Those projects that had already elected the average income set-aside on their 8609s, they continued to 
operate in accordance with credit allocating agency policies because the regulations were merely 
proposed. But those owners and investors in those developments that had already elected the average-
income test were concerned about what would happen if the proposed regulations were not changed 
before being made final. 

During this time, the IRS did have a public comment period on the proposed regulations in 2020 in a 
public comment period to get extensive stakeholder feedback. Most of it or parts of it were not that 
positive. The Novogradac LIHTC Working Group, along with others, submitted a comment letter or 
comment letters with proposed fixes to the problems with the development agencies. In fact, 
Novogradac partner Thomas Stagg also spoke at a five-hour public hearing in March 2021 to present 
some of the concerns and the recommended ways to address those concerns. 
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There were two overarching or major concerns about the proposed regulations. 

The first major concern was that the regulations did not allow for the income designation of a particular 
unit to change. Under the proposed regulations, once a unit’s designation was made, the income 
designation was fixed. The IRS proposal did not allow unit designations to change, which ran counter to 
what many practitioners had planned on using for the purposes of monitoring compliance with the 
average income set-aside.  

To the extent that units were permanently fixed at certain AMI limits, that would have precluded 
necessary responses for the property owner to market conditions. It would have prevented or limited 
various approaches to serving households. And, perhaps most significantly or most challenging was it 
could create fair housing issues. 

To resolve this concern, Novogradac’s Low-Income Housing Tax Credit Working Group and many, 
many others recommended Treasury allow units to float versus be fixed. 

The second major concern was the manner in which compliance with the average income set-aside was 
determined in the proposed regulations created a risk that a property could fail the set-aside if they 
discovered, too late to correct, merely one unit in the entire project was over income. This came to be 
known as the “cliff effect” issue. Basically, one unit falling out of compliance can cause the entire project 
to fall off the cliff and not be eligible for tax credits. I will note that such an issue does not exist for 
projects electing the 40/60 or 20/50 set-asides. 

To resolve this cliff effect concern, Novogradac and many other community development professionals 
recommended that the average income minimum set-aside be met by designating units in a manner 
that met the average income set-aside requirements.  

The good news is that the final regulations did resolve both of these two major concerns.  

In today’s episode, we will address how the final regulations did address these two major concerns, 
namely, the “fixing” of unit designations, and the “cliff effect. We’ll also discuss several other key points 
that were raised during the 2020 comment period and how the regulations adjusted. 

My guest on today’s podcast is one of the nation’s leading experts on the topic, Stephanie Naquin. 
Stephanie is Novogradac’s director of multifamily property compliance, which makes her a great 
resource for today’s subject. You may have met Stephanie at some of our conferences and workshops. 
You may also know her from this podcast, where she’s been a frequent guest, discussing topics such as 
what you should know about rental assistance, topics like the end of pandemic related compliance relief 
for low-income housing tax credit properties and, appropriately for today’s discussion, the proposed 
regulations for the average income test.  
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I should also note that the IRS did also release last Friday additional low-income housing tax credit 
compliance relief. But we’re not going to get into that compliance relief today. We will discuss that 
compliance relief during our next Low-Income Housing Tax Credit Working Group call. We have those 
calls monthly. If you are not a member, please reach out to my partner Dirk Wallace to learn more 
about how to become a member. 

Stephanie is based in Austin, Texas, and her purview extends across the nation, well beyond the great 
state of Texas, providing multi-family compliance assistance to state agencies, equity providers, lenders, 
attorneys, developers, on-site staff, investors and more. Stephanie will also be a guest on the Average 
Income Final Regulations webinar we have scheduled for Thursday, Oct. 20. 

We have a lot of ground to cover today, so if you’re ready, let’s get started.  

[00:11:00] Michael Novogradac, CPA: Stephanie, welcome back to Tax Credit Tuesday. 

[00:11:03] Stephanie Naquin: Thanks for having me back, Mike. I'm very excited to be here.  

[00:11:06] Michael Novogradac, CPA: We're excited to have you on and there are listeners who are 
excited to hear our take and, more appropriately, your take on these regulations. Now in terms of the 
podcast, I want to first ask about the two major concerns we and many others had on proposed 
regulations, and get your take on how the final regulations address them. 

Then I'm interested in having you highlight other key differences between the final regulations and the 
proposed regulations, and from there we can look to the future, assess how we think these regulations 
will be implemented going forward, and touch upon some key deadlines.  

I wanted to start with the fixed designations provided for in the regulations. We've had ample 
indications up until last Friday from various folks at Treasury that they had heard our concerns about 
these fixed designations. So, drumroll please, please share with our listeners what the final regulations 
provide. 

Unit Designations 
[00:12:12] Stephanie Naquin: All right. Yay. Designations can float. That’s the nutshell, right? That's 
what everyone's dying to know. Are these going to be fixed forever? Are we going to have some 
flexibility here? And so first, before we get into it, I just want to say on Friday morning, I haven't had 
that sensation of excitement, I don't think, since I was like a kid on Christmas morning. Waiting for 
things to be published and then reading it, I was like, “Oh, it actually happened.” 

So, one of the key things I was obviously looking for was this whole idea of fixed designations. For me 
the proposed guidance, really kind of hinged on that. Yes, there was a lot of other stuff that didn't make 
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a lot of sense, but it seems as though if designations could somehow float, we could work around kind of 
all those other things. 

Luckily the final regulations do not fix unit designations in the same respect as the proposed 
designations do. They do introduce this idea of timing of designations and this kind of component of 
reporting to the state designations. Once you do that, they're not always kind of fixed in perpetuity in 
the same way that the proposed regulations identify designations. 

Inside the final regulation, it gives us kind of a menu of when designations can be changed based on 
taxpayer activity, so federally prescribed otherwise under the program is a good example. Conflicts with 
other federal laws like fair housing, your ability to make accommodations for 504 request or VAWA 
(Violence Against Women Act) law request, and then just “tenant movement,” as it's called in the final 
regulations, which to us, boots on the ground, means tenant transfers. We get to operate tenant 
transfers in the same respect as we would and the other set asides by just kind of switching the 
designations as tenants transfer around.  

And then the last component that I'm really excited to see in the final regulation as it relates to the 
changing of unit designations is this idea of your ability to restore compliance with the average income 
requirements. 

And then there's this one last piece that is, unless otherwise, the state has a written policy, and the 
proposed–I mean, I'm sorry, the final regulations–give us this menu of options as when as a taxpayer I 
can change designations, but then also gives the state the ability to say, “But you can also do it in these 
circumstances.” 

So for example, responses to market conditions, perhaps I want to be able to change my designations 
simply to respond to market conditions. That would be an example of where we might need to have a 
written state policy to change a unit's designations. But beyond that, I'm very excited to see these 
justifications or this menu rather, that's laid out in the final regulations that gives us some flexibility 
related to the changing of the designations. 

[00:14:47] Michael Novogradac, CPA: So, that's good. I wasn't sure anything else you wanted to add 
to that? 

[00:14:52] Stephanie Naquin: No, other than while we have the flexibility to change the 
designations, it's maybe not at the whim of the taxpayer or, at any circumstance, we do need to be 
careful just like any other kind of provision of compliance, how and when we're applying it to make sure 
it's done in the right way. And so they do have very specific kind of reporting requirements that are very 
much new to the final regulations because with the final regulations, they also propose temporary 
regulations. And those temporary regulations very much speak to the procedures for the changing of 
designations. And so we'll still have an opportunity to kind of impact that final guidance as it relates to 
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the reporting requirement. But just to know there's kind of this other thing on the back end that we 
need to do to make sure it's done correctly is important.  

Cliff Test 
[00:15:39] Michael Novogradac, CPA: Thank you for that. Now let's turn to the second major 
concern. The risk of failing the minimum set-aside test and as such, not being eligible for credits, falling 
off the cliff if you will. That’s why we call the cliff test. We had similarly heard from parts of Treasury. 
They understood that the proposed regulations would limit the adoption of the average-income set-
aside test. Maybe I should say more appropriately that this cliff test issue contained within the proposed 
regulations were limiting the adoption of the average-income set-aside and that we as an industry 
would be happy with the resolution that would be contained in the final regulations. So for our listeners, 
if you could describe the resolution provided for the final regulations, and then you can tell me whether 
or not you're happy or satisfied with the approach. “Happy” probably isn’t the right term. “Satisfied” 
with the approach.  

[00:16:37] Stephanie Naquin: The way that the final regulations address minimum set aside, it is to 
an extent, very much in line with how the other minimum set asides work. They have acknowledged 
that it is a minimum requirement. What it does is it introduces this new term of a qualified group of 
units, and I'm going to be referring to this new term of qualified group of units both in the context of 
your minimum set aside, but also in relation to your applicable fraction.  

But just focusing on the minimum set, the idea is I need to be able to draw a box around a set of 40% of 
my units that’s designations, and have occupancy, obviously, that averages no more than 60%. And so it 
is a minimum. So, there's still a cliff. There's always a cliff with minimum set aside, right? At some point 
we don't have enough units. We're going to fall off. But it's not a steep cliff. It's not this idea that one 
unit could possibly throw my entire project off the cliff. We're just looking for 40% of the units are 
averaging out to 60%. 

To answer the second part of the question, am I happy about it? I'm not not happy about it. I'm much 
happier than I was with what was proposed. It's kind of like on Christmas morning when you open up a 
present, it's like, “Oh, you got me a pair of socks.” I'm like, “Yeah, they're really nice pair of socks, and I 
needed that pair of socks, but, you know, it wasn't the pony that I wanted.” 

And so I think we got a really good answer. I think that they heard us and luckily we've moved the cliff a 
little bit higher up or it’s not as steep, or whatever we want to call it. I like it. It's workable. It's doable. 
And I think that's what we need to focus on is the positivity.  

[00:18:16] Michael Novogradac, CPA: I totally agree with that. So you mentioned the cliff effect sort 
of goes away with the minimum set-aside, we believe. And everything we're discussing there, by the 
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way, for our listeners, Stephanie and I were talking about that, preparing for the podcast that 
regulations have been out slightly more than 72 hours. So we're definitely still looking at it. 

Right now, it doesn’t appear that one unit out of compliance would cause this cliff effect issue. But what 
is the effect of one? Maybe you discuss that? It’s not the cliff effect risk, but under the 40-60 set aside 
that I mentioned in the intro. You have a 100-unit project. One unit is not in compliance. Your low-
income occupancy percentage or applicable fraction now goes from say 100% percent to 99% with one 
unit out. Under the average income, if you had one unit out of compliance, how might your low-income 
percentage or applicable fraction be affected? 

[00:19:30] Stephanie Naquin: That's a great question and this is a part of the gift that was kind of 
like, “Oh, it sucks. Yay.” You know, obviously a unit goes out of compliance. We have to do some action 
to fix that unit's noncompliance, so we know that that that doesn't change from one set aside to another. 
What the final regulations do is kind of enact this middle step in between the kind of identification of 
noncompliance and 1231, you know, the year in which the owner is calculating that qualified basis for 
credit delivery and if with that unit you remove the designation from the project average–I'm making a 
distinction now between the minimum set aside and the overall project average because, remember, the 
manner in which all of the units in the project are designated also can exceed 60%. So if I remove a 
noncompliant unit from my project average, and that new average is above 60%, I just need to take 
some sort of action to get it back down to 60% and that could mean that I would have to remove 
another unit, so a lower set-aside from that average to get me back to 60%, which would also mean I 
would have recapture and disallowance on that second unit that I'm removing. So that's one possibility, 
which is the not-so-great side of it.  

But on the flip side of that coin is this idea that I can take some sort of action before 1231 to redesignate 
units in a manner that gets me to my project average of 60%. For example, let's say I have a tenant 
that's designated at 60%. I do some due diligence and I double check my files and I realize, oops, I 
moved that raise. I forgot that raise and their employment verification or whatever it was, and they're 
really at 63%. And so I could, in theory, based on kind of our quick takeaway from the read, redesignate 
that unit to a 70%. And then find either a vacant unit or a market unit or a current existing low-income 
unit that I could possibly designate down to a lower set-aside so that when I'm averaging out these new 
designations with the existing ones, I'm back down at 60%. And so all of a sudden that one unit that was 
supposed to be 60%, but was accidentally at 63%, I actually don't have any events of noncompliance on 
1231 because I've shifted back down my average to 60%. But if I can't take that action by 1231, then I 
have this idea that I might have to remove a unit and that would further reduce my qualified basis. 

So, for me, from a compliance perspective, this is all about understanding the nature of noncompliance 
and how it functions, and understanding that we have all these additional tools in our toolbox that we 
don't necessarily have with other set-asides, and really taking advantage of those tools. 
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[00:22:21] Michael Novogradac, CPA: So is it safe to say, at a very high level, that under the 
average-income set-aside, now when one unit goes out of compliance, you may end up with just one 
being out of compliance. You may end up with two units being out of compliance. Or you may end up 
with no units being out of compliance? 

[00:22:40] Stephanie Naquin: That is very safe to say. 

[00:22:42] Michael Novogradac, CPA: So your risks are greater on the margin. It’s only one, two 
units. It’s not the entire project. On the other hand, your opportunity to cure could be larger in margin 
in reference to the 40-60, which is what most projects would've allowed if they weren't meeting the 
average income. 

[00:23:02] Stephanie Naquin: Yes. That's a great way to put it.  

Final Regulations vs. Proposed Regulations 
[00:23:04] Michael Novogradac, CPA: So what are some of the other key differences, now that we 
talked about the first two major concerns, which, as you note, we’re sufficiently satisfied with both those 
changes. Now when we’re looking at other parts of the regulations, what are some of the key differences 
between the final regulations versus the proposed regulations?  

[00:23:21] Stephanie Naquin: So, the final regulations have additional kind of concepts baked into 
them that weren't in the proposed, but they're necessary in order to address kind of the fix to the 
proposed regulations. So by that I mean, for example, they've introduced this definition of low income 
that's specific to average income. So the definition of low income under like a 20-50, 40-60, Mike, like 
you said, was below 50% or below 60%. 

Now with average income, the definition of low income is how the unit's designated, but also in order to 
be a low-income unit, you have to be part of a qualified group of units that average out to 60%, which is 
a different layer, an additional layer to the definition of low income, and it's that component of the 
definition of the low income then necessitates the average focus on an annual basis and this need for 
possibly removing a unit. It introduces some new reporting requirements that are very unique to 
average income. And again, these are through a temporary regulation. So there will be a public 
comment period on this part of the regulation.  

So what it says is that you need to be reporting to the state on an annual basis: What are your qualified 
group of units for the purposes of your minimum set aside? And then additionally, what are your 
qualified group of units for your purposes of your applicable fractions for each building that's in the 
project? And so you could do that on the annual basis, and there's some kind of nuances there and 
procedural stuff that's built into the temporary regs. 
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But that's kind of the overall takeaway. Record keeping is something else that's addressed. And so 
there's this acknowledgement that because you are changing unit designations, you need to be keeping 
good records, and a change in a unit's designation is affected by an owner or taxpayer making the 
adjustment in its books and its records and by letting the state know that the designation changed. And 
so there's these other kind of contingencies that are tied onto these designations in order to allow them 
to float in a compliant manner, but it's nothing we can’t deal with. 

[00:25:33] Michael Novogradac, CPA: So thank you for that. That's really helpful. And I would note 
for our listeners that the Low-Income Housing Tax Credit Working Group will be developing some 
recommended practices for a lot of this documentation. It's going to be a while until we get guidance 
from Treasury and, in some parts, guidance we’ll never get from Treasury. 

Recommended practices will need to be developed because if you’re going to go forward and use the 
average income set aside, you’re going to want to travel with the herd. So you'll want to know what 
everyone else is doing and do the same thing. And in the past, we've developed recommended practices 
in other areas and it's been really helpful in ensuring that there's a unanimity or at least a large portion 
of those complying with a particular provision are complying with it the same way. As a consequence, 
should the IRS take a view that's contrary to that, that's some protection that you were doing what a 
large portion of the community or business community or owners and operators are doing. So do stay 
tuned for those efforts within the Low-Income Housing Tax Credit Working Group. 

So that kind of presumes, Stephanie, that with this new guidance more developments will lean in to the 
average income set-aside. Do you think that this new guidance will lead more investors to being willing 
to invest in properties that use this average-income set-aside? I can’t say it’s a new set-aside, but it feels 
new. 

[00:26:53] Stephanie Naquin: It does. It feels new. It feels new again, right? Because I do feel like we 
went through a good couple-year period where everyone's like, average income, not going to touch that. 
So, I mean, you know, I hope so. I really do hope that we start to see buy-in into this set-aside because it 
really is a great tool. It's much needed for the reality of today's housing market, both for the higher kind 
of set-asides and the lower ones as well. So, I would definitely hope so.  

There's nothing that pops out to me in the final regs as unworkable or dire in the same way that, or 
rather the final regs, as the proposed regs had. So, from that perspective, I do think it is going to be 
about creating good industry practices, working as an industry to create those practices in a concise and 
effective way that everyone is kind of moving forward with them. And honestly, I kind of feel like if we 
had just done that with average income, we wouldn't be having these conversations. 

One of the most important parts of what we do in this industry is coming together and deciding what 
makes sense. And so I'll be looking forward to that. In the last 72 hours since this guidance has been 
introduced, I've had some conversations with folks about, “Hey, do you think you're going to be using 
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this more and allowing us more?” The initial kind of feedback, I think some of the heartburn still lives 
with average income because there are some additional things that we have to do in comparison to the 
40-60 or 20 at 50, and there is a little bit more of a risk that's tied to this or could be more of a risk 
that's tied to this minimum set aside than the other one. 

And so just taking a deep breath and realizing that noncompliance exists and as long as we understand 
how to navigate through it, these things that are in these final regulations shouldn't kill such a good 
resource.  

[00:28:47] Michael Novogradac, CPA: I would also note that when we're thinking about adopting, 
as you and I discussed with respect to the podcast, to what extent we think more developments will be 
using the average income test, sort of looking at it and getting comfortable with it is the role that the 
state, or I should say credit-allocating agencies, not always state agencies, to what extent they’ll be 
delving into average income. If you're competing for 9% credits and you get extra points for doing 
average income, where you have some units at 60%, some at 80%, some at 40%. One of the ways that 
the average income test is beneficial is you can serve more of the missing middle, those between 60% 
and 80%, but also you can get down to 40% levels to compensate each other from income operating 
perspective. So if state agencies start modifying their qualified allocation plan to put points toward 
average income, then it's not a question of will it get adopted? It'll be which developers are willing to 
adopt it. 

[00:29:52] Stephanie Naquin: Right? Once it becomes a point thing, every 9% deal is going to check 
that box.  

[00:29:57] Michael Novogradac, CPA: And then similarly, on private-activity bond-financed 
transactions, they can be competitive in different states, so it could be in a state that issues private-
activity bonds along with 4% credits and giving some points for some level of average-income and the 
developers in those transactions might look at it and say, “this is a better way of serving the market. It 
might be a better way of complying with other requirements, low-income occupancy requirements that 
other funding programs and approvals have as part of them.” 

It's definitely something that is definitely a new tool, but central to that tool is getting comfort from 
syndicators and investors, getting them comfortable with the new regulations. So thank you as well for 
those, insights, Stephanie. So what additional questions or issues do you think this guidance raises? 

Additional Questions Raised 
[00:30:49] Stephanie Naquin: You know, before I'm going to tackle this, one of the things I think 
that the regulation really encourages is this kind of idea of the bifurcation responsibilities, right? That 
the taxpayer is the one calculating the amount of credits that a building can deliver, and they're 
responsible for always doing that correctly and kind of what the credit-allocating agency or the state is 
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responsible to do. So I want to make sure we're holding that in our heads that, not unlike any other 
provision of compliance, it's always the owner's responsibility to kind of maintain that. And so, to that 
end, I think some of the questions that are raised by this final regulation is this introduction of this 
concept of a qualified unit group. It's definitely a new concept. It's not something that is referred to in 
the other context, and so understanding how we're drawing a circle around our qualified unit group for 
your minimum set and your applicable fraction and then the corresponding record keeping of that.  

Another thing that it raises is it seems clear to me that occupied, low-income units, the designations can 
change. But when I'm changing a unit's designation, either in response to one of the lists or re-
averaging my project average or correcting or restoring my project average, do I need to take some sort 
of step at the point in time I'm redesignating it to make that official? So what I do know is when I 
redesignate it, I affect that change by recording it as a taxpayer. In my books and my records, I have to 
report to the state the change. But whether or not I have to take action logistically with the tenant is 
unclear. And so by that I mean, let's pretend you have a 60% designated unit. Their income is clearly 
less than the 50% income limit, but up until that time they've been designated 60%. I'm charging a 60% 
rent. What's unclear in the final regulation is do I need to do a current income certification at the time 
I'm changing that designation to clearly identify it from a 60% to a 50% and reduce the rent? I would 
say no, because it seems to be very focused on the initial income of the tenant, but it's unclear. So this is 
something that's been raised as a concern in conversations that I've had.  

And then also how does this impact casualty loss? So, you know, the examples that are used in the final 
regulations all have to do with units not being habitable or inhabitability. When I read that, I don’t 
know why, these examples, they're always about unit inhabitability. There’s so many other, better 
examples of unit noncompliance. Because all of our minds go to, “was that a casualty loss or is it talking 
about an owner who didn't make a unit ready?” which are two very different things. So, about casualty 
loss, right? We know that there is no recapture normally as it relates to casualty loss, but there is the 
course disallowance for the years in which the casualty loss occurred until I get those units back online. 

But this would suggest that the units would lose their designations, prompting me to look at the project 
average, and if I can't draw a circle around enough units that meet my minimum set-aside, and then the 
qualified project average, do I suddenly have recapture on the table for casualty loss, too? That's kind of 
something that I think we're a little unsure about.  

[00:34:19] Michael Novogradac, CPA: Now I was going to say I appreciate those issues that get 
raised and I did want just make a general sort of caveat that back to my 72 hours-plus and counting of 
the regs being out and folks having a chance to discuss them, I definitely think as we go through and 
review the regulations and have time to think of more unique circumstances, we're definitely going to 
come up with more issues and there might even be some issues that the regulations aren’t entirely clear. 
We'll have to end up having conversations with Treasury and the like just to, at least informally, get 
comfortable as what Treasury thinks the answer is. 
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I’ll just remind everyone that we're going to answers to every single question we can imagine in every 
theater that we can imagine. In many areas of the tax law, we end up getting comfortable as a broad 
community with certain interpretations. This area will be no different, which does kind of cycle me back 
to the benefits of developing these recommended practices, such that you can have conflict in how 
you're handling something is consistent with the herd. I will say there's no guarantee, but in the past 
when there's been these herd agreements in certain areas that the IRS does end up changing, usually it's 
clarifying a different view, usually following a perspective basis. But with that, we talked a bit about 
issues raised. Let's be a little more positive and talk about issues resolved. 

[00:35:49] Stephanie Naquin: So for me, all I ever, ever, ever wanted to know was how do I 
designate a unit? What does it functionally mean to designate a unit? Because designation was a new 
concept with the average income, and I finally got my answer. It resolved how does one designate a unit, 
which for a compliance nerd like me, I am super focused on, because I want to make sure I'm 
designating units in a way that supports these different, now-qualified group of units. So that was great.  

I do just want to highlight that for folks currently using average income, whether you check the box, you 
plan to check the box on the 8609, but you're operating as average income, you have occupied tenants. 
There is some procedural requirements in these final regs about what do with those currently occupied 
LIHTC tenants and how do you designate those units? 

And the takeaway here is, we need to be looking at that population. And on Jan. 1st, 2023 locking in 
those designations. And then going forward, the designations could, but we start for a designation going 
forward. So I do that level of procedure that's built into the final regs.  

And then I obviously very much appreciate that there's not as much of a disconnect between average 
income and the other minimum set asides. It allows us to function. We're still up on a cliff. It's just not 
such a steep cliff. If we get less than 40% then we're going to fall off. But we were always going to fall off 
that cliff when we got less to 40% or less than 20% or 20 at 50. And so that's super refreshing. 

Applicability Dates 
[00:37:29] Michael Novogradac, CPA: I totally agree. Now let's talk about applicability dates or 
effective dates or what used to be called effective dates are now called applicability dates for Treasury 
regulations. Anytime we review guidance from the IRS or other types of guidance we always want to 
know when's it effective. So maybe you could talk about some of the key dates that are referenced in the 
final regulations. 

[00:37:49] Stephanie Naquin: Sure. So the regulation itself will be affected upon publication into the 
Federal Register, which actually hasn't formally happened yet. So in the next couple of days, the 
regulation itself will be in effect, but nothing's changing between what we know now and when it 
formally goes through that process. 
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No need to freak out. That's not going to be changed between then and final adoption. But so the 
regulation itself will be in effect as soon as that happens. As for when these provisions are applicable, 
they're applicable to taxable years, beginning before Jan. 1, 2023, which is just a fancy way to say, 
they're effective basically for 2023. 

In other words, you need to start designating your units as of Jan. 1st, 2023. Procedurally, if you want to 
change designations in 2023, you're going to have to go through these processes and then, everything's 
in effect after that. If you're currently using average income again, remember you have an existing 
population and so the regs are effective for you now, but you had to firm your designations up by Jan. 1, 
2023. 

And then don't forget about if you have no unit occupancy. So let's say you've just placed in service and 
all your units are currently vacant, you need to be designating units, it would suggest before someone 
moves in. Not as someone moves in based on that household actual income, but saying, these are the 
designations of my units. This is how I'm going to lease them up. If you need to be changing those after 
you get in that process, it gives you processes through which to change them. So, now they're in effect 
now and we have a very limited window to kind of firm everything up and operate accordingly.  

[00:39:30] Michael Novogradac, CPA: So what, when you say “limited time,” this firming up needs 
to be done by 1/1/23? 

[00:39:37] Stephanie Naquin: Yeah, so we have the rest of this month, November and December, to 
take a look at all of our existing tenant income certifications, making sure that we have our anticipated 
proposed average in place, and then locking those designations in.  

[00:39:53] Michael Novogradac, CPA: So let me ask you two follow-up questions. Suppose I elected 
average income and I want to switch and no longer be average income. Is that an option? 

[00:40:02] Stephanie Naquin: That depends on whether or not you've actually formally checked the 
average income set aside on your 8609. So once those boxes are checked on the 8609, they're 
irrevocable. And nothing in this final regulation allows the owner to amend those elections. And so if 
the box is checked, you’re average income, and it gives you a process by which to operate going forward. 

So in the future, luckily it's not making us go back to what the designations were on 12/31 at the first 
year of the credit period. That would be a nightmare. So it very much is looking forward and operating 
forward, yeah. 

[00:40:36] Michael Novogradac, CPA: And what if I wanted to use average income, but I was 
concerned about the proposed regs, I elected 40-60 on my 8609? I know the answer to this question, 
but I’ll let you share with our listeners.  
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[00:40:53] Stephanie Naquin: Still no. If you check 40 at 60 and you want to change it to average 
income, you cannot do that. Really the only time that you could change your minimum set aside is the 
space between maybe like perhaps application and allocation of their credits to the issuance of the 
8609. That’s the span in which you may be able to change it. And that's going to be based on your 
allocating agency's rule. Can you amend those original applications and representations? If you're 
wanting to do it, this is the time. We have final guidance. You want to change, you haven't checked the 
box yet, you should be looking into those practices now.  

[00:41:29] Michael Novogradac, CPA: So, Stephanie, this has been a great, I think, overarching 
look. We're fairly pleased with the results of the final regulations, and as you know, the final and 
temporary regs, the reporting part that's temporary. Are there other notable aspects or noteworthy 
takeaways in the final regulations that you want to share with our listeners that we forgot to talk about 
and we could go into a lot more detail for examples?  

[00:41:50] Stephanie Naquin: Oh yeah, pretty pictures and animations. There'll probably be sound 
effects if Wayne Michael’s involved, for sure. You know, I think for me, I would concur that they did 
hear us, right? As an industry, they heard kind of the crux of the issues. And they adjusted accordingly. 
And I think it's important to acknowledge and appreciate that. They very much could have just adopted 
what was proposed and moved on. And I know it's been a long time, right? It's been two years since we 
got that proposed guidance, but I'm almost glad that they took the time maybe to understand it and to 
navigate through it. So I appreciate that level of kind of deference and appreciation to the program from 
Treasury and IRS's side of things.  

[00:42:29] Michael Novogradac, CPA: I totally agree. I'm very appreciative of all the hard work that 
they did, and I know they have so much else going on that, as much as I would like, I'm very 
appreciative of the staffing challenges that they have. So thank you very much, Stephanie. For our 
listeners, let me just note that Novogradac does offer many resources to help you learn more about the 
final average income regulations. 

One resource is a resource that Stephanie contributed directly to. That's a Notes from Novogradac blog 
post where you read more of her insights about the new guidance. We'll post a link to that in the show 
notes. Also, as noted earlier, and in the course of this podcast, we have a webinar scheduled for 
Thursday, October 20th, that will examine the final test regulation in more detail with examples, so 
please take a moment to register for that. That'll be in the show notes as well. I'll also tweet out the 
registration link from my Twitter account at @Novogradac. We'll also discuss the new regulations at our 
upcoming conferences. Our next conference is the Novogradac 2022 Tax Housing Finance Conference 
in Las Vegas, Dec. 1 and 2.  
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Stephanie will be. I also expect that Stephanie, that many of our listeners have a question or two about 
the new guidance, so if you could share your email address so that listers can contact you directly, I'd 
appreciate it. 

[00:44:04] Stephanie Naquin: Sure. It's Stephanie.Naquin@novoco.com. 

[00:44:26] Michael Novogradac, CPA: I would just say you can also just Google “Stephanie Naquin” 
and then “blog post” and our website. So thank you, Stephanie. Please stick around for our Off-Mike 
section at the end of the podcast. I'll ask you some questions where you can share some of your words of 
wisdom or off-topic tips that aren't directly related to affordable housing compliance. 

For our listeners, be sure to tune into next week’s podcast. My partner, Rich Larson, is scheduled to be 
on the podcast to discuss the Rental Assistance Demonstration program, or RAD. I should say more 
specifically, we're going to talk about what public housing authorities and consultants need to know 
about post-RAD requirements, ranging from accounting, compliance to financial and other hot topics. 
If you work for or with or joint ventures in a project with a public housing authority involved, you want 
to make sure you listen to this episode.  

Now, I did put a little bit extra emphasis on “schedule” at the end of the podcast and that's because we 
might have an episode scheduling change if the CDFI Fund announces the calendar year 2021 new 
markets tax credit allocation this week. If they come out this week my partners, Brad Elphick and 
Rebecca Darling, will be my guests for the Oct. 18 podcast to discuss the awards and the post-RAD hot 
topics episode with Rich Larsen would be rescheduled to Oct. 25.  

You can make sure that you’re notified of each week’s episode by following or subscribing to the Tax 
Credit Tuesday podcast, go to www.novoco.com/podcast to subscribe to or stream the show on our 
website. You can also follow and subscribe on iTunes, Spotify, Google Podcast, Stitcher and Radio 
Public. 

And if you are enjoying the podcast, please take a moment to provide a review. And when you do that, 
feel free to share a link of that review to my Twitter account at @Novogradac. 

Off-Mike 
Now I'm pleased to reach our Off-Mike section where listeners can get some off-topic advice and words 
of wisdom from our podcast guests. So one of the popular questions, Stephanie, that I don't think I've 
asked you before in your prior appearances that I have for my guests this topic is what advice would you 
give your 20-year-old self? That's only a few years. That's only a couple years ago. 

[00:48:23] Stephanie Naquin: That's right. Mm-hmm. That's exactly right, Mike. This is going to 
sound so cliche but find something you love and turn it into something they pay you for. Now, that's not 
to say I don't love what I do. I very much love what I do, but I happened into this industry. I didn't 
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realize that this world existed when I was 20. And so I happened to find something that I ended up 
really loving. And so it worked out nicely.  

I have a kid and he is in seventh grade and my husband and I are always trying to instill in him, this is 
the time. Find something you love. He's super into LEGOs and like designing LEGOs. I'm like, that's a 
job someone can pay you. He gets really into these kind of off-things. And I'm like, that's a job. I 
would've loved to been able to expand my mind beyond like the traditional career paths or goals at the 
age of 20 and found something that I loved only onset and then turned that into a career. 

I'm like little jealous of my husband because he had a hobby about, and a lot of people that know me, 
know this, he would fly drones as a hobby and now he's turned that into a career where he builds like 
these production drones and like, I just think that's so cool. And so really just telling 20-year-old 
Stephanie, find something you really love. 

I'm not saying that if I was 20 and new about this industry I wouldn't have gone after it because I do 
love it. But, yeah, that's what I would tell 20-year-old Stephanie, which is probably something a lot of 
people would tell their 20-year-old self, which is why I know it sounds kind cliche, but it's so true.  

[00:50:04] Michael Novogradac, CPA: No, I do appreciate it. That's good advice. Even though when 
you talk about not realizing this was a career path possibility at your 20-year-old self. I can't help but 
look internally and say, well, for my 20-year-old self, this wasn't an opportunity. It was a few years 
before this career path opportunity was created by Congress. 

[00:50:22] Stephanie Naquin: Once it was there, you made it a career path opportunity very 
uniquely.  

[00:50:30] Michael Novogradac, CPA: There you go. So another item that I like discussing with 
podcast guests has to do with work-life balance, and that's something that COVID-19 had really brought 
into focus is how to maintain work-life balance. A traditional approach, I think before COVID-19, was 
when I leave the office, I leave the office physically and mentally. 

When I get home, physically, I get home mentally. Now with COVID-19 and so much working from 
home, even if it's only the hybrid, but so much working from home now, the notion of physically leaving 
the work office into physically arriving at home is a little bit more blurred. So how do you in that 
context best manage a work-life balance? 

[00:51:23] Stephanie Naquin: By force. Listen, a work-life balance is really important and along with 
other challenges that COVID presented, it very much presented that reality that there needs to be some 
sort of balance in your life. You know, before covid, I'm not saying I had a great work life balance 
because I traveled a lot, so that created a different level of complexity than just kind of leaving the office 
and coming home. 
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I think I've always struggled with it, which is why I say “by force.” I force myself to do it. So here in my 
house, we've agreed to turn off all electronics and be away from our screens at 6:30. 6:30 rolls around 
in our world, that's family time, dinner time, you know, one-on-one homework time, whatever that 
looks like. It's not electronic time, so I force myself to log off by 6:30 every day.  

And guys, I close the door to my office out of sight, out of mind. It gives me some sort of like level of 
break between work and life. Luckily, the office I have is in the back of my house a little bit, and so I 
don't have to pass by the door every day. But if I did, I feel like it would be a little bit more challenging. 
But close the door to your office, shut down your machine so you don't have the “I'm just going to pop 
in and check my email. Just this once. I'm just going to return this call.” Because what happens when 
we do that? It's like three hours later and we're like, oops, I was just checking that one email. 

So, you know, just little things. Setting those boundaries. 6:30, we're cutting off. We put our phones 
down. They're out of reach. No iPads, no laptops. Everything's off now. I might come back to it later on 
in the evening and that’s a different struggle and challenge I'll have to deal with, but at least I force 
myself to be present in my family's life, which sounds crazy, but that's true. You have to force yourself to 
do it.  

[00:53:08] Michael Novogradac, CPA: Great. Thank you for that. Something tells me last Friday at 
6:30, you probably said, “I’ll do a mulligan.”  

[00:53:18] Stephanie Naquin: Yeah, I’m like, “You guys, I’ve got to deal with this. The stuff came 
out.” All Thursday night, because it was like the night before, and I was like, uh, leave me alone. And 
then, yeah, Friday I was like, “Same rules don't apply here guys. And also this weekend, I'm probably 
going to be working.” 

[00:53:41] Michael Novogradac, CPA: So thank you again, Stephanie. I appreciate you joining me in 
the podcast. And to our listeners, I'm Mike Novogradac. Thanks for listening. 
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Webinar 

Novogradac Examining the Updated Average Income Test Regulations Webinar, Oct. 20 
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Novogradac 2022 Tax Credit Housing Finance Conference 
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